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IN THE 
Supreme Court of Appeals of Virginia 
_AT RICHMOND. 
Record No. 3631 
ESSO STANDARD OIL COMP ANY, Plaintiff in Error, . 
versu.s 
GEORGE N .. AND ELIZABETH M. STEWART, 
Defendants in Error. 
PETITION FOR "WRIT OF ERROR AND 
. SUPERHEDEAS. 
To the Honorable the Chfof Justice and the Justices of the 
Supreme Coitrt of .A.ppe.als of Vir,qinia: · 
PRELIMINARY STATEMENT. 
Your Petitioner., Esso Standard Oil Company, a Delaware 
·corporation, domesticated and doing business in the Co:mmon-
wealth of Virginia, respectfully represents that it is aggrieved 
by the final judgment of the Law and Equity Court of the 
City of Richmond entered on l\fareh l, 1949, in the amount of 
$300.00, interest and costs, in an action wherein George N. 
and Elizabeth M. Stewart sought recovery from your Peti-
tioner of $500.00 for damage done to the interior walls and 
furnishings of their home by smoke emitted from the oil burn-
ing heating uni~ of the house. For convenience the parties 
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herein will be designated as they were designated in the 
2* trial court. Your Petitioner is *advised that the entry of 
the aforesaid· juclg·ment constitutes reversible error to 
its prejudice and it iheref ore prays for a writ of error and 
super sedeas. 
A duly authenticated stenog-raphic. transcript of the rec-
ord, including the proceedings at the trial and subsequent 
thereto, is submitted· herewith,. together with all original ex-
hibits offered in evidence, to which transcript and exhibits 
reference will be made throughout this petition; all reference 
to the record being,designated by the letter "R" followed by 
appropriate page numbers of the typewritten transcript. 
THE FACTS OF THE CASE AND THE PROCEEDING 
IN THE Lo,vER COURT. 
On December 15, 1947, Carroll Thurston, herein called 
"Thurston", and Enid N. Clapp, herein called ''Clapp'', who 
were oil burner mechanics employed by Esso Standard Oil 
Company, were performing services for a customer on 
Staples Mill Road, Henrico County, Virginia. The Plaintiffs, 
George N. Stewart and Elizabeth M. Stewart., resided next 
door to this customer, but were not themselves then cus-
tomers of the Defendant. :M:r. Stewart requested Thurston 
and Clapp to '' step over and look my burner over because I 
believe it wasn't functioning properly'; (R., p. 11). Mr. 
Stewart stated that his burner had been "cutting off and on 
rather frequently" (R., p. 10). 
Under the mistaken impression that the plaintiffs were 
customers of the Defendant ( company instruction pro-
3* hibited "!'maintenance work on burners of non~customers 
(R., p. 76) Thurston and Clapp responded to :M:r. Stew-
art's request, without obtaining authority so to do from the 
Defendant, as company instructions require them to do (R., 
p. 53) and proceeded to determine why his burner was "cut-
ting off and on rather frequently" .. The cause of. the trouble 
was discove~d and corrected by Thurston, who in checking 
the thermostat located on the main floor of Plaintiffs' resi~ 
dence, removed the cover plate therefrom and found that 
the mercury tube and bracket contained therein were so 
loosened that they fell to the floor, and further that the 
loosened bracket had been obstructin~ the terminal points of 
the thermostat, thereby preventing it from properly control-
ling the operation of the burner (R., p. 53). 
After replacing- and securing tl1e mer·cury tube and bracket, 
Thurston notified Clapp, who had gone directly to the base-
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ment to check the burner fire, that he had '' found the trouble''; 
that he would proceed to regulate the thermostat at various 
.settings; and that Clapp should advise him when the burneI 
1·esponded to these settings by tapping on the main pipe to 
the burner or by calling to him (R., p. 52). Accordingly Thurs-
ton regulated the thermostat to various settings and was ad-
vised by Clapp that the burner responded properly to each 
setting. After several tests the burner was found to be no 
longer '' cutting off and going on'' in the manner about which 
Mr. Stewart had complained; that it responded properly to 
each thermostat setting and was burning satisfactorily (R., p. 
71). 
·4 * *Thurston and Clapp then notified Plaintiffs that the 
im]?.roper functioning complained of had been corrected, · 
:and, still being under the impression that Plaintiffs were 
regular customers of the defendant oil company, they re-
·quired Mr. Stewart to sig·n a ticket for the service they had 
performed, and then returned to the customer's residence 
next door (R., p. 52). The original of the ticket, which is 
Exhibit A accompanying this record, indicated that the only 
work performed by Thurston and Clapp for the Plaintiffs 
was the repair and regulation of the thermostat. 
. Shortly after . Thurston and Clapp had left the premises 
Plaintiffs turned the thermostat of their burner down to the 
minimum setting of 55°, where it remained u,ntil late the next 
day, December rn, 1947, although the temperature in the. 
Richmond Area during· that period remained generally be-
low 55° and on several occasions went as low as 38° ... The 
Stewarts were away from home the evening of December 15, 
1947, although they slept there that night. They were also 
away the entire day of the 16th. Upon returning late in the 
afternoon of the 16th, they discovered that smoke emitting· 
from the oil burner had damaged the interior wallet and fur-
nishings of their house (R., pp. 6-7), and for these damages, 
claimed to have been occasioned by negligencP. of Thurston 
·and Clapp, the present action was instituted. The Plaintiffs 
introduced evidence that the cause of the smoke was the 
5ii. improper adjustment of the air shutter *which controls 
the amount of air admitted to the firing chamber of the 
oil burner. 
No charge was made by the Defendant for the services 
performed by Thurston and Clapp because it was not the 
policy of the Company to render service or to make charges 
for maintenance and repair to oil burners of non-customers 
·of the Company. The testimony of the Sales and Service 
Supervisor of Defendant's Oi} Burner Department correctly 
·states the policy of the Defendant in such a situation: 
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,·,Q. Was Mr. Stewart billed for the service rendered by 
Mr. Thurston and Mr. ClappY 
"A. Mr. Stewart was not billed. 
'' Q. Why was he not billed Y 
"A. Because it wasn't the practice of the company to, first,. 
accept any service calls from people other than our customers; 
sec.ond, as I have stated, we are not in the service business. 
and we don't normally send out a bill for such service. 
"Q. Can you state whether or not if there had been no 
complaint here of smoking that Mr. Stewart would have been 
billed by the company Y 
'' A. Mr. Stewart would not have been billed i1;1 either 
event. · 
"·Q. Why noU 
'' A. As previously stated, we do not just customarily send 
out a bill where one of our mechanics as in this case violated 
a rule that has been given him both written and verbal by 
doing work for· other than people that he has received an 
order for" (R., pp. 76-77). 1 
This .case was originally br.onght in the Civil Justice Court 
of the City of Richmond and resulted in a verdict for 
6• t)the Defendant (R., p. 5) on November 30, 1948. Upon an 
appeal to the Law and Equity Court of the City of :Rich-
mond a trial by jury was had and on March 1, 1949, a verdict 
was returned for $300.00 for the Plaintiffs (R., p. 8). De-
. spite the fact that there was no conflict in the evidence of (a) 
the fact that the burner was not smoking preceding and for 
several hours subsequent to the time the thermostat was re-. 
·paired by Thurston; (b) that repairs to the thermostat could 
not possibly cause the smoking of the oil burner; ( c) that 
Thurston and Clapp at no time came in contact with or at-
tempted any adjustment to any part of the burner or its ap-
. purtenances, including the air shutter, and (d) that there are 
many causes that occasion smoking of a fuel oil burner: the 
Defendant's motion to strike the evidence at the conclusion 
of all the evidence and tbe Defendant's motion to set aside 
the verdict of the jury as contrary to the law and evidence 
and without evidence to support it were overruled by I the 
tri~l court. and judgment was entered upon the verdict. 
ASSIGNMENTS OF ERROR. 
Your Petitioner assig·ns as prejudicial and reversible error 
against it in the trial of the case as follows: 
(1) The judgment of the tria:l court in overruling Defend-
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ant's ·motion to strike the evidence of the Plaintiffs at the 
conclusion of all the evidence. 
( 2) The judgment of the trial court in overruling the De-
fendant's motion to set aside the verdict of the jury 
7* *for the Plaintiffs as contrary to the law and the evi-
dence and without evidence to support it, and enter final 
judgment for the Defendant. 
(3) The judgment of the trial court in granting Instruc-
tions A and D (R., pp. 97, 100) at the request of the Plain-
tiffs, over the objection of the Defendant, upon the grounds 
stated in the record (R., pp. 96, 109). 
ARGUMENT. 
Your Petitioner asserts that the record fails to establish 
any negligence on the part of the Defendant that was the 
proximate cause of the damages sustained by the Plaintiffs 
and that therefore the judgment of the lower court should be 
reversed .and final judgment entered for the Defendant. 
Looking first to the Assignments of Error (1) and (2), the 
Plaintiff's evidence consisted simply of proof that the smoke 
from their oil burner damaged th~ walls and coverings of the 
interior of their house on the day following the day on which 
Petitioner's employees, Thurston and Clapp, came onto the 
premises for the purpose of determining why the oil burner 
was not functioning· properly (R.., pp. 9, 19); and that subse-
quent to the time of the damage an oil burner mechanic of the 
company from which they reg·ularly purchased fuel oil in-
spected the oil burner and found that the smoking was ca used 
by an improper adjustment of tl1e air shutter of the burner 
(R., p. 24). This same mechanic advised the respondent at 
that time that the furnace needed a vacuum cleaning and testi-
fied that he was under the impression that he did vacuum 
8* clean the furnace of ,)!:the respondent two days after he 
· had adjusted the air shutter (R., pp. 32-38). Thns it is 
apparent that a combination of_ circumstances might have 
caused the smoke in question. It may have been caused by 
the original adjustment of the air shutter in conjunction with 
the clotted furnace, or it may have been eaused by a change 
in the position of the air shutter alone. Moreover, the smok-
ing may have been attributable to any one of the many causes 
enumerated by the expert witnesses of both parties, namely, 
improper draft condition, improper oil jet or nozzling, clogged 
stack, low pressure, etc. (R., pp. 34-35, 74-75, 88-89). 
For the purposes of this arg·ument, it is assumed, as al-
le~:ed by the Plaintiffs., that the air shutter was in fact the 
offending instrumentality of the burner. The question re-
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mains, however, who or what it'a.~ the cause of the air slwtfor 
per11iitting an improper mnou.nt of air to reach the firing 
chamber, resulting in the excessive smoke complained of 'I 
The Plaintiffs have not suggested or proved any net on the 
part of Thurston and/or Clapp that broug·ht either employee 
into contact with the air shutter, either by way of inspection 
or adjustment of the air shutter, itself, or any appurtenance 
thereto. On the other hand, the positive and uncontradicted 
testimony of these witnesses established that neither em-
ployee touched the a.ir shutter ot attempted to make any ad-
justment of it; that they did nothing whatever to the burner 
or heating system except to secure and adjust the thermostat 
and turn the heater off and on several times in order to 
9* make certain that it was *functioning properly; that 
Thurston at no time touched the heater, itself, and that 
Clapp touched it only to the extent or opening and closing· the 
door in order to determine whether or not the fire was burn-
ing (R., p. 65); and that Clapp rapped upon the main pipe 
of the burner (in no way connected with the air shutter which 
was located to the rear of the burner and could onlv be 
reached by stooping and crawling over numerous pipes· (R., 
pp. 66, 72) only to communicate to Thurston the b11rner 1s re-
sponse to the varying thermostat settings. 
In the light of this uncontradicted and positive evidence, 
it is submitted that it was reversible enor for the trial court 
to permit the jury to speculate as to the cause of the air 
·shutter becoming so adjusted or in such condition as to pro-
duce the smoke in question, and to impute perjury to the un-
controverted testimony of Thurston and Clapp. 
· The testimony of Carroll Thurston, with respect to _the 
foregoing, is as follows: 
"Q. Will you state what is the nature of the work per-
formed T . 
''A.I :found the bracket holding· the thermometer in the case 
of the thermostat hitting against the points; that is, just the 
bracket holding the thermometer had fallen down and hitting 
the points of the thermostat and keeping the thermostat from 
wot king.'' · 
* 
"Q. After you repaired the -thermostat, was there anv evi-
dence of the oil burner smoking? " 
"A. I didn't go down and look at it; Mr. Clapp was in the 
basement. 
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10• ~,' Q. You went to the basement once., I believe you 
testified? 
'' A. Yes, sir, and told him to hit on the pipe or holler up 
there and tell me if it was working. 
"Q. At that time the burner wasn't operatingY 
'' A. No, sir; I had the thermostat c.ut back. 
'' Q. Did you at any time during this day of December 15, 
1947, touch or do any work or com~ in contact with the oil 
burner itself, in any wayi 
"A. No, sir, didn't touch it. 
'' Q. Did you touch the air shutter on the oil burner 7 
'' A. No sir. 
"Q. Did you go anywhere near the air shutter? 
'' A. No, sir'' (l:t.; pp. 53-54). 
... • 
"Q. You testified, I believe, on cross examination that you 
made two trips to the basement. Did you touch the oil burner 
or the air shutter on either of those trips t 
''A. No, sir. 
'' Q. Did you attempt to make any adjustment whntever of 
the oil burner itself' 
".A.. No, sir'' (R.; p. 59). 
Enid Clapp, who remained in the basement, testified as 
follows: 
'' Q. Will you tell Ris Honor and th~ gentlemen of the jury 
what you did over there and what transpired dnring your 
presence at Mr. Stewart's homeY 
'' A. Well, Mr. Thurston went into the house and I wettt 
to the basement because it was two of us; if a man is by him-
self he will go in the basement first. I -w~nt in the basemMt 
and opened the door of the furnace because that is a 
11 * safety '"'precaution. If the burner had been running 
over a period of two or three or :fitte minutes and not 
burning., you would have oil accumulated and saturated on 
your fire bricks and if you had your door closed and turned 
your burner on and it caught up I have seen thetn blow the 
-doors off and jackets, but if you have the door open where it 
has plenty of air it lights 'Q.P and goes on. I open~d the door 
of the furnace and when Mr. Thurston got the thermostat 
turned up we tri~d it out and let. it go. 
'' Q. Did you notice any smoke from the oil burner f 
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'' A. Not particularly, you might say, to do any damage;· 
no, sir. 
'' Q. Any more than ordinary when you start a cold burner t 
'' A. Well, the burner was burning you might call a lazy 
fire, but it was normal for starting up a cold burner. 
'' Q. It was normal, you say Y 
'' A. Yes, sir. 
"Q. Did you do any work on the burner itselft 
"A. No, sir. 
"Q. Or on the air shutter Y 
"A. No, sir. 
''Q. Where is· the air shutter located on that burner? 
'' A. The burner itself is located behind the boiler and if' 
I am not mistaken the hot water tank and the lines going to 
the hot water tank are sitting between the burner and the 
opening to the basement. I would say you would have to get 
down on all fours to stoop over and under the pipes to get 
to the burner.· .. 
"Q. Standing w_h~i·e you were to open the fire chamber, 
could you have reached the air shutter from that point¥ 
"A. No, sir. 
'' Q. Did you get around behind the burner¥ 
"A. No, sir. 
*''' Q. Did you touch the air shutter at any time f 
12• "A. No, sir" {R., pp. 65-66). 
While Thurston was regulating the thermostat to various 
settings, it was necessary for Clapp to advise him of the oil 
burner's response to each setting. This was done ·by rapping 
lig·htly on the main pipe of the boiler which had no connection 
whatever with the air shutter. Clapp 's testimony in this re-
spect on cross-examination is as follows: 
''Q. What did you use to rap on the pipe withf 
'' A. A pair of pliers .. 
' ' Q. Did you have them in your pocket Y 
'' A. I got them out of the tool box. 
"Q. Was the fire burning all right when it caught onf 
"A. Yes, sir. 
''Q. No sign of smoke you saw at that point¥ 
'' A. That is right. I had no reason to make any adjust-
ment; the fire was burning satisfa.ctorily" (R., p .. 71). 
And on re-direct examination, the following evidence was 
established:. 
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"Q. The pipes you rapped on were they connected with the 
oil burner¥ 
"Yes, sir; they were connected to the boiler. 
'' Q. Were they located anywhere near the air shutter Y 
'' A. No, sir. The burner sits on the floor and the main 
pipes are coming off the top of the boiler passing to the joists 
over bead. 
'' Q. No connection then between the air shutter and the 
pipes you rapped on? 
A. No, sir" (R., p. 72). 
13" *The evidence is uncontradictecl that a thermostat 
has no relation to the amount of air in the burner and 
that adjustments or repairs to the thermostat can not pos-
sibly create a smoking condition in the burner. (R., pp. 39, 
92-93). Furthermore, there is no conflict in the evidence a·s 
to the fact that an iniproperly adjusted air shutter will q€';n-
erally create a smoking condition imniediately upon adjust-
ment (R., pp. 78-79, 80). If, therefore, it is assumed, con-
trary to the uncontradicted testimony of Thurston and Clapp, 
that either of them actually attempted to adjust he air ::;hut-:-
ter to the position in which it was found, the smoking condi-
tion would have become manifest immediately or at the very 
most within an hour or so thereafte1·. But by the testimony 
of the Plaintiffs, themselves, the 5mcking cmtdition was not 
observed at all until the morning :;ifter Thurston and Clapp 
visited the premises, and not to any appreciable extent until 
the afternoon of that day (R., pp. ]3, 27), although the tem-
perature in the area was at all times during the period sub-
stantially below 55° ( see Exhibits B and C accompanying this 
r,~cortl). 
Plaintiffs contend that Thurston or Clapp att(\mpted to ad-
just the air shutter and thereby created a smoking condition 
despite the latters' unimpeached and uncontradicted testi-
mony to the contrary. It is not necessary, however, that an 
air shutter be touched or handled for it to become improperly 
positioned, for it may work itself into a closed position from 
vibration or become clog·ged from an accumulation *of 
14• lint or varied other causes (R., p. 89). For these rea-
sons, therefore, it is manifest tllat the uncontroverted 
evidence of the Defendant is in all respects consistent with 
the circumstantial evidence relied on by the Plaintiffs. 
Defendant respectfully submits that the evidence of the 
Plaintiffs fails to establish a causal connection between any 
activity or lack of activity on the part of Defendant's em-
ployees and the injury complained of, and that the ultimate 
question of what caused the smoking condition of the burner, 
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or the improper condition or position of the air shutter there-
on, is one of mere speculation and conjecture and should 
therefore not have been_submitted to the jury. 
In Hawkins, etc., Receivers, v. Beech,man, 168 Va. 533 
(1937), this Honorable Court quoted with approval from an 
earlier Virgfoia decision as follows: 
''The evidence tending to- show causal connection must be 
sufficient to take the question out of the realm of mere conjec-
ture and speculation, and into the realm of legitimate infer-
ence, before a question of fact for submission to the jury has 
been made out. Virginia Railway Co. v. Holey, 156 Va. 350, 
157 S. E. 776, 786." 
In Vaughan and Spears v. Huff, 186 Va. 0 144 (1947), it is 
stated: 
"Negligence will not be inferred from the mere fact that 
an injury has occurred, nor from the presumption of care on 
the part of the injured person. It must be proved by direct 
or circumstantial evidence, affirmative and preponderating, 
and not left to conjecture or guess. Yeary v. Holbrook, 171 
Va. 266, 198 S. E. 441. . 
'' 'The burd~n is on the plaintiff to prove the negligence 
alleged, and the evidence must show more than a mere proba-
bility of negligence. *It is not sufficient that the evi-
15* dence is consistent equally with the existence or non-
existence of negligence. There must be affirmative and 
preponderating proof of the defendant's negligence.' Norfolk, 
etc., R. Co. v. Jol~nson-, 103 Va. 787, 789, 50 S. E. 268. 
'' 'Negligence will not be imputed or presumed, and in an 
action for negligent injuries the burden is on the plaintiff to 
prove that the defendant was negligent _as alleged and that 
its neglig·ence was the proximate cause of the injury com-
plained of.' 7 Digest of Va. & W. Va. Reports (Michie) Neg-
ligence, page 678, and many cases cited. Bailey v. Fore, 163 
Va. 611,617, 177 S. E. 100 . 
• • 
"In the recent case of Arnold v. Wood, 173 Va. 18, 3 S. E. 
(2d) 374, the general principles there stated are applicable 
here. There Mr. Justice Eggleston said: 
" 'This court said in Chesa,peake, etc., R. Co. v. Heath, 103 
Va. 64, 66, 48 S. E. 508 : '' The party who affirms neg·ligence 
must establish it by proof sufficient to satisfy reasonable and 
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well balanced minds. The evidence rwust show more than a 
probability of a negligent act. An inference cannot be drawn 
from a presumption, but must be founded upon some fact 
legally established. This court has repeatedly held that when 
liability depends upon carelessness or fault of a person, or 
his agents, the rig·ht of recovery depends upon the same being 
shown by competent evidence, and is incumbent upon such 
·a plaintiff to furnish evidence to show how and why the acci-
dent occurred-some fact or facts by which it can be deter-
mined by the jury, and not be left entirely to conjecture, guess 
or random judgment, upon mere supposition, without a sing}e 
known fact." ' " (R., pp 154-155) (Italics supplied). . 
In Richter v. Seawell, 183 Va. 379 (1944), the Court stated: 
'' But in order for the plaintiff to prevail,the circurn.stan-
tial evidence relied on must *show something more than 
16* that the injitries complained of 1may have resitlted from 
one of two causes, for one of which the defendant is re-
sponsible and for the other of which he is not.'' (R., p. 383) 
(Italics supplied). 
In New York Central R. Co. v. Ambrose, 280 U. ·,s. 486, 
(1930), the Supreme Court of the United States stated: 
"In any view of the matter, the respondent (plaintiff), 
upon whom lay the burden, completely failed to prove that 
the accident was proximately due to the negligence of the 
·company. It follows that the verdict rests only upon specu-
lation and conjecture, and can not be allowed to stand. C. M. 
~ _St. P. Ry. v. Coogan, 271 U. S. 472, 478, and cases cited. 
'' The utmost that can be said is, that the accident may have 
,resulted from am,v one of several causes, for some of which 
the company was responsible, a1id for some of which it was 
-not. This is not enoi1,gh." (R., pp. 489-490) (Italics supplied). 
To the same effect, see Patton v. Texas ~ Pacific R. Co., 
179 u. s. 658 (1901). 
In Chesapeake,& Ohio R. Co. v. Hea.th, 103 Va. 64, 66 (1904) 
this Honorable Court, speaking through the late Justice Har-
rison, stated : 
"The party who affirms negligence must establish it by 
proof sufficient to satisfy reasonable and well balanced minds. 
The evidence must show more than a probability of a negli-
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gent act. An inference cannot be drawn from a presumption,, 
but must be founded upon some fact legally established. This 
court has repeatedly held that when liability depends upon 
carelessness or fault of a person, or his agents, the right of 
recovery depends upon the same being shown by competent 
evidence, and it is incumbent upon such a plaintiff to furnish 
evidence to s~ow how and why the accident occurred-some, 
fact or facts by which it can be determined by the jury, and 
not be left entirely to conjecture, guess or random judgment,. 
upon mere supposition, without a single known fact." (R.,. 
P.• 663). . . 
17• *The case· pf Slaton v. Atlanta Gas Light Co., 7 S. E. 
(2d) 769 (Ga., 1940), involved facts somewhat similar 
to those of the _case at bar and announces the principle of law 
upon which the Defendant here relies. In the Slaton Case 
the plaintiff brought an action against the defendant g·as 
company for damages resulting· from injuries caused by the 
explosion of a ~:as ·stove. The theory of plaintiff's case was 
that the alleged neglig·ence of employees of the company in 
installing a defective thermostat and thereafter negligently 
inspecting· and repairing same· caused the explosion. The 
plaintiff relied entirely on circumstantial evidence to estab-
lish the proximate cause of the damage. The court held that 
upon the direct evidence of defendant, which was not incon-
sistent with the circumstantial evidence relied on by plaintiff · 
and which proved that the defendant was not guilty of negli-
gence, it was proper to deny recovery to the plaintiff. The 
court stated at pages 770-771: 
'' The sole charge of negligence made against the defendant 
company was in defectively repairing plaintiff's stove on I:>e-
cember 16, 1937, by installing therein a defective thermostat · 
which acts were the proximate cause of her injuries . 
• 
"It should be remembered that a corporation can only act 
through its agents and where it sends its agents to repair a 
stove, the only way, g·enerally speaking, that the company 
can prove by direct and positive evidence that the repairing 
and inspection was not defective, is by the testimony of these 
agents so sent . 
• 
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18• . *"If the circumstantial evidence testified to by the 
witnesses of the plaintiff, although true, yet do not con-
tradict the facts vositively testified to by the workmen, to-
wit: That the workrnen were not negligent in revairing and 
inspecting the stove, the circwnistantial evidence of the plain-
tiff wou.ld not be inconsistent with the positive direct testi-
niony of the wo-rknien and it coitld not be said that the plaintiff 
had affirmatively shoum that the workmen had been guilty of 
negligence. Western & .Atlanti,c Railroad v. Gentle, 58 Ga. 
App. 282, 297, 198 S. E. 257. 'A fact cannot be established 
by circumstantial evidence which is perfectly consistent with 
direct, uncontradicted, reasonable and unimpeached testi-
mony that a fact docs not exist.' Neill v. Hill, 32 Ga. App. 
381 (2-b), 123 S. E. 30, 31. 'If the direct. evidence estab-
lished, without dispute, that the defendant was not negligent, 
the verdict in the plaintiff's favor is unlawful, although the 
defendant had not satisfactorily accounted for the occur-
rence.' Emoru University v. Bliss, 35 Ga . .A.pp. 752, 754, 134 
S. E. 657, 638·; 81with v. Aetna lnsitrance Co., 58 Ga. App. 711, 
199 S. E. 557. Under the evidence and the rules above stated, 
the judge of the trial court did not err in directing a. verdict 
in favor of the defendant." (Italics· supplied). 
The principles announced in the foregoing decisions, and 
relied upon by the Defendant, have found frequent and un-
qualified approval in many Virginia decisions and authorita-
tive texts. See e. g., Chesapeake & Ohio R. Co. v. Sparrow, 
98 Va. 630, 641 (1900); Vir_qinia D. C. ~ C. Co. v. Hughes, 118 
Va. 731, 740 (1916); Norfolk.& West~ni R. Co. v. Cromer, 99 
Va. 763, 765 (1901); So·uthern Rwy. Co. v. Hall, 102 Va. 1~5 
(1903); Pearcy v. St. Pa-ul Ins. Co., 163 Va. 928 (1935); 1 
Shearman & Redfiel(l on Negligence, Section 46, page 122. 
*Defendant also submits that the jury went beyond 
19* its province in arbitrarily disregarding the uncontra-
dicted sworn testimony of Defendant's witnesses and 
that the trial court therefore committed reversible error in 
overruling the Defendant's motion to set aside the verdict as 
contrary to the law and evidence in the case. The right of the 
jury to judge the weight of the testimony and the.credibility 
of the witnesses is of course not questioned, but it is most 
respectfully urged that an utter disregard of the uncontro-
verted testimony of unimpeache¢[ witnesses is quite a differ-
ent matter. 1 
This Honorable Court, in -Epperson v. Dejarnette, 164 Va. 
482 (1935), reaffirmed a principle that has long· .been em-
.bedded in American jurisprudence, as follows: 
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'' While the jury is the judge_ of the weight of testimony 
and the credibility of witnesses, it cannot arbitrarily disre-
gard the uncontradicted evidence of unimpeached witnesses 
which is not inherentlv incredible and not inconsistent with 
other facts and circurristances appearing· in the record even 
though such witnesses are interested in the results of the 
litigation.'' (R., p. 485). 
To the same effect, see Hawkins v. Commonwealth, 160 Va. 
935, 942 (1933); Svra.tley v. Commonwealth, 154 Va. 854, 864 
( 1930), and numerous cases therein cited. 
The universally accepted rule is well summarized in 58 
American Jurisprudence (Witnesses), Section 864, as fol-
lows: 
"'.;rhe general rule that the credibility of witnesses is for 
the jury does not mean that the jury or the trial judge in a 
non jury ~case is at liberty, under the guise of passing 
20* upon the credibility of a witness, to disregard his testi-
mony when from no reasonable point of view, it is open 
to doubt. The jury should not needlessly impute perjury to 
a witness. · 
'' It seems to be established as a general rule that when a 
disinterested witness, who is in no way discredited by other 
evidence, testifies to a fact within the knowledge of such wit-
ness which is not in itself improbable, or in conflict with other 
evidence, the witness is to be believed, nnd particularly where 
his testimony is fully corroborated. This rule has been ap-
plied to the uncontradicted testimony of a party or interested 
witness.'' (R., pp. 492, 493). 
In the light of the foreg·oing, your Petitioner respectfully 
submits that the strongest evidence against it in this record 
and all reasonable inferences therefrom show as follows : 
(1) That there was no lack of ordinary care on the part of 
Defendant Company or its employees in attempting to repair 
the Plaintiff's heating· system, and (2) that there was no 
causal connection between the activities of Defendant's em-
ployees on the Plaintiff's premises and the smoking of Plain-
tiff's oil burner, and that therefore the lower court was in 
error in refusing to gTant. both Defendant's motion for a di-
rected verdict at the close of all the evidence, and its motion 
to set aside the verdict. 
Your Petitioner submits that the judgment of the trial 
court in granting Instructions A and D requested by Plain-
tiffs, and given over the objection of Defendant, was preju-
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dicial and reversible error. Defendant objected to these in-
structions on the g·round that there was no evidence in 
21 * the *record to support them and that Plaintiffs failed 
to produce any evidence that the Defendant attempted 
to adjust or otherwise repair the Plaintiffs' oil burner, as 
distinguished from the thermostat. In both of these instruc-
tions the trial court apparently took the view that there was 
sufficient evidence of negligence to go to the jury. The same 
.arg11ment that the Defendant has made hereinabove with re-
gard to Assignments of Error (1) and (2), that the record 
discloses no negligence on the part of · the Defendant Com-
pany that was the proximate cause of Plaintiffs' damage, ap-
plies equally to these instructions objected to by the Defend-
ant. Therefore your Petitioner submits that its rights were 
prejudiced by the granting of these two instructions. 
CONCLUSION AND PRAYER 
Your Petitioner respectfully submits that for the reasons 
herein set forth, it should not be held liable to the Plaintiffs 
for damages; that the evidence of the Plaintiffs should have 
been stricken at the conclusion of all the testimony; that In-
structions A and D requested by the Plaintiffs should not have 
been g·iven and that the verdict of the jury should have been 
set aside as contrary to the law and the evidence and without 
-evidence to support it. Defelldant's grounds for its Assign-
ments of Error are set forth in the certificate of the trial 
judge as follows : 
22* *" (1) That the uncontradicted evidence shows that 
defendant's employees were not guilty of any negligence 
which would support a verdict against the defendant. 
"(2) That to submit the case to the Jury would constitute 
.an erroneous invitation to the jury to disregard the uncon-
tradicted evidence of the defendant '.s witnesses, Thurston and 
Clapp, which established the fact that they were guilty of no 
negligence, which evidence was not inherently incredible and 
not inconsistent with other facts and circumstances developed 
by the evidence. 
"(3) That there is no evidence establishing a causal con-
nection between the activities of the defendant's employees 
and the injury complained of which would take the question 
of causal connection out of the realm of mere conjecture or 
speculation, as the evidence establishes that the injury com-
plained of may have resulted from one of several causes for 
which the defendant was not responsible" (R., p. 109). 
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Your Petitioner therefore respectfully prays that this 
Honorable Court will award a writ of error and supersedea$ 
to the judgment complained of; and that this cause may be 
reviewed and reversed and final judgment entered for your 
Petitioner. 
Your Petitioner desires an oral hearing· on this-petition and 
adopts this petition as its opening brief. 
A copy of this petition was delivered to Messrs. Sands,, 
Marks and Sands, and. Edward A. Marks, Jr., of Richmond,. 
Virginia, attorneys. for the Plaintiff in the trial court, on 
June 24, 1949,. and the original will be delivered to Mr. M. B .. 
Watts, Clerk of the Supreme Court of Appeals, Richmond,, 
Virginia, within five days. 
Respectfully. SU bmi tted, 
ESSO STANDARD OIL COMPANY 
By THOMAS B. GAY 
H. MERRILL P .A.,SCO. 
Electric Building, Richmond, Virginia,. 
Counsel.. 
Dated: June 24, 1949 .. 
23* *We, Thomas B. Gay, Richmond, Virginia, and H .. 
Merrill Pasco, Richmond, Virginia, attorneys practicing 
in the Supreme Court of Appeals of Virginia-, do hereby cer-
tifr tilat, in our opinion, the judgment complained of in the· 
f otegeing opinion should be reviewed and reversed by the 
Supreme Court of Appeals of Virginia. 
THOMAS B. GAY 
H. MERRlLL PASCO .. 
Received June 27, 1949.· .. 
M. B. WATT'S, Clerk 
Septemoer 2, 1949. Writ of eITor and su-persedeas: 
awarded.. No additional bond required. 
WILLlS D. :MILLER. 
Received September 2, 1949M 
M. B.. W. 
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RECORD 
VIRGINIA: 
Pleas before the Honorable Thomas C. Fletcher, t.Tudge 
of the Law and Equity Court of the City of Richmond, held 
for the said city at the courtroom thereof in the City Hall 
on the 29th day of April, 1949. 
Be it remembered that heretofore, to-wit: In the Clerk's 
Office of the said Law and Equity Court of the City of Rich-
·mond, the 9th day of l\iarch, 1948: Came the Clerk of the 
Civil Justice Court of the City of Richmond and lodged with 
the Clerk of this Court the papers in the proceeding of George 
N. Stewart and Elizabeth M. Stewart, plaintiffs, against Esso 
Standard Oil Company, a Delaware corporation, defendant, 
which proceedings are in the words and figures following, to-
wit: 
vVARRANT. 
City of Richmond, to-wit: 
To H. C. Farmer, High Constable of said City. 
In the name of the Commonwealth of Virginia, I command 
you to summon the defendant Esso Standard Oil Company, 
a Delaware corporation, to appear before the Civil ,Justi.ce 
Court of the City of Richmond, Room 416, City Hall, on the 
1 day of June, in the year 1948, at 10 :00 o'clock A. M., to an-
swer the complaint of the plaintiff George N. Stewart and 
Elizabeth M. Stewart upon a claim of Five hundred dollars 
and .... cents, alleged to be due said plaintiff from 
page 2 ~ the said defendant by damages and do you then and 
thel'e make return of this warrant and how you 
executed the same. 
Given under my hand this 17 day of May, 1948. 
J. H.B. PEAY, J.P. 
page 3 ~ Virginia : 
In the Civil Justice Court of the City of Richmond. 
George N. Stewart and Elizabeth l\L Stewart, Plaintiffs, 
v. 
Esso Standard Oil Company, a Delaware corporation, De-
fendant. 
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State of Virg·inia, 
City of Richmond, to-wit: 
This day personally appeared before me G. E. l\{errydew, 
a notary public in and for the State and City aforesaid, E. T. 
Lemmon, who, being duly sworn, states as follows: 
That he is agent for and Division Manager for Esso Stand-
ard Oil Company in the State of Virginia; that he denies that 
. at or before the time the damages complained of in the war-
rant occurred, the defendant Esso Standard Oil Company 
had any agents or servants on the premises of the plaintiff;· 
and that he makes this nffidavit putting this matter in issue 
in compliance with statutes made and provided for. 
E. T. LEl\fMON 
Subscribed and sworn to before me, G. E. Merrydcw a no-
tary public in and for the State and City aforesaid this 14 
day of October, 1948. 
My commission expires 
G. E. MERRYDEW, 
Notar~T Public 
· My Commission Expires Jan. 22, 1952. 
page 4 ~ Virginia : 
In the Civil Justice Court of the City of Richmond. 
George N. Stewart and Elizabeth l\L Stewart, Plaintiffs, 
v. 
Esso Standard Oil Company, a Delaware corporation, De-
fendant. 
PLEA OF NOT GUILTY. 
The Defendant, Esso Standard Oil Company, by its attor-
ney, comes and says it is not guilty of the premises in this 
action laid to its charge as alleg·ed in the warrant. 
H. MERRILL PASCO, p. ~-
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page 5 ~ JUDGMENT. 
In th~ Civil Justice Court of the City of Richmond; 
Judgment for defendant. 
Plaintiff's cost $12.01. 
30 day of Nov.~ 1948 
E. HAROLD THOMPSON~ Judge 
page 6 ~ KNOW ALL MEN BY THESE PRESJ.ilNTS, 
That we George N. Stewart Principal and Willard 
N. Beveridge, Surety are held and firmly boun.d unto the Com-
monwealth of Virginia in the sum of Twenty-five dollnrs, to 
the payment of which we bind ourselves, ouP heirs and per-
sonal representatives, jointly and severally, firmly by these 
presents. Witness our hands and seals this 9th day of De-
cember, 1948. We hereby waive our Homestead Exemption 
as this obligation. The Condition of the above Obligation is 
Such that whereas the Judge of the Civil Justice Court, a 
Municipal Court of the City of Richmond, Virginia, did on 
the 30th day of November, 1948, in a certain proceeding pend-
ing before said Judge between George N. Stewart and Eliza-
beth M. Stewart, plaintiff, and Esso Standard Oil Company, 
:a Delaware Corporation, defendant, enter a jud6rment for the 
said defendant, and whereas the said plaintiffs' bas prayed 
an appeal from said judgment to the Law and Equity Court 
·of the City of Richmond, now, the ref ore, if the said plaintiffs 
shall abide the judgment- of the said Court upon the said .ap-
peal, if perfected, and if not perfected, shall satisfy the judg-
ment af~resaid, then this obligation shall be void, otherwise 
to remain in full force and virtue. 
GEORGE N. STEW ART (Seal) 
"WILLARD N. BEVERIDGE · (Seal) 
Executed in my presence, and justified before me in my 
,office as to sufficiency of the Estate of Willard N. Beveridge 
as surety in the foregoing bond, which is hereby approved 
this 9th day of December, 1948. 
E. HAROLD THOMPSON, 
Judge, Civil Justice Court 
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page 7 ~ APPEAL NOTICE. 
Commonwealth of Virginia: 
To Esso Standard Oil Company, a Delaware Corporationr 
You are hereby notified that the case of Geo .. N. Stewart 
and Elizabeth M. Stewart, a,qainst Esso Standard Oil Com-
pany, recently tried in the Civil ,Justice Court of the City of 
Richmond, and in which an appeal was allowed by said Court,. 
has been duly. docketed in my office. Notice is hereby given 
you of that -fact th~t .. you may appear and do whatever may 
be necessary to protect your interest in the above mentioned 
proceeding. 
·witness my ha.nd this 10th day of December, 1948. 
LUTHER LIBBY, JR.., Clerk 
by IRA M. BARR, 
D. C. of the Law and Equity Court 
of the City of Richmond ( City 
Hall). 
page 8 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held: the 1st day of 
March, 1949. 
This day came the plaintiff and defendant, by counsel, and 
thereupon th_e defendant pleaded "not guilty" ancl put itself 
upon the Country and the plaintiffs likewise. 
Thereupon came a jury, to-wit: H. P. Pillow, C. E. Bagen tr 
Floyd Norman, Charles M. Childress, C. W. Ridgeway, tTames 
H. Tracy, Jr., and Harry C. Robelen who were sworn well 
and truly to try the issue joined in this case and after having 
heard the evidence and arguments of counsel were sent out of 
Court to consult of a verdict and after some time returned 
into Court with a verdict in the words and figures following;. 
to-wit: "We the jury find in favor of the plaintiff nnd fix 
damag·es $300.00.'' 
Thereupon the defendant moved the Court to set aside the 
verdict of the jury on the grounds that it was contrary to the 
law and the evidence and without evidence to support ity 
which motion the Court overruled. 
Therefore it is considered by the Court that the plaintiffs: 
recover of the defendant the sum of Three Hundred Dollars,. 
with interest thereon to be computed after the rate of six 
per centum per annum from th~ l st day of March., 194!l, unti] 
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paid, and their costs in the Civil Justice Court, as well as 
their costs in this behalf expended. 
To all of which rulings of the Court the defendant, by coun-
sel, excepted. 
page 9 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 1st day of 
April, 1949. 
This day came again the defendant, by its attorneys, and 
indicated its intention to apply to the Supreme Court of Ap-
peals of Virgfoia for a writ of error and supersedeas to the 
judgment entered herein on March 1, 1949, in the sum of 
Three Hundred Dollars ($300.00), and moved the Court to 
suspend execution of said judgment pending such application, 
upon consideration whereof it is Ordered that execution Qf 
the judgment herein on March 1, 1949, in favor of the plain-
tiffs, in the amount of $300.00 be and the same hereby is sus-
pended for a period of ninety (90) days from this date, in 
order that the defendant may make application to the Su-
preme Court of Appeals of Virginia for a writ of error and 
supersedeas, the suspension hereby ordered to be effective 
only upon condition that the defendant., or someone in its 
behalf, execute within fifteen (15) clays from this date a bond 
in the penalty of $500.001 with surety to be approved by the 
Clerk of this Court, conditioned and payable pursuant to tl1e 
provisions of Section 6338 or Section 6351 of the Code of 
Virginia, as the defendant may elect. 
page 10 ~ GEORGE R. STE"WART, 
called on behalf of the plaintiffs, being first duly 
sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Marks: . 
Q. Will you please state your name and present residence 
and occupation? 
A. George R. Stewart, resident of the county now; with 
the Metropolitan Life Insurance Company. 
Q. Were you in December, 1947. the owner of and living 
in a dwelling on Staples l\f.ill Road, Henrico County? 
A. Yes, sir. 
Q. How was that home heated? 
A. Oil hot water heat. 
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George R. Stewart. 
Q. How many rooms were there in the home! 
A. There were eight rooms and two baths and a closed sun 
porch. 
Q. At the time this occurrence which we are discussing this 
morning took place how was the oil burner in your home func-
tioning and how had it been functioning up to that point! 
A. Well, Mrs. Stewart and my8elf noticed that particular 
day it seemed the burner was cutting- off and going on rather 
frequently and it was a very rainy day-it wasn't rer.lly a 
cold day as much as it was rainy and dreary, and when I no-
ticed the burner wasn't functioning properly in my estima-
tion I-can I go ahead? 
page 11 ~ Q. Go ahead and tell about it. 
A. I happened to notice these workmen at my 
neig·hbor's and I thought it was a good idea to call them, be-
ing so close by, in preference to calling someone to come out 
from town, which would be a much longer trip naturally,, for 
a service man. 
Q. Let me interrupt you at that point. Had your burner 
been smoking? 
A. Yes, sir. 
Q. Had you noticed any smoke or fumes from it prior to 
that time? 
A. No., sir. 
Q. Now after you determined to try to ~;et these two men 
who were working next door what steps did you take? 
A. I beg your pardon? 
Q. What did you do after you saw the men wo.rking next 
door? · 
A. I called my neighbor and asked him if they were not 
oil burner mechanics working at his home and he told me 
they were and I asked him would be be kind enough to ask 
the men if they could step over and look my burner over be-
cause I believed it wasn't functioning properly. 
Q. Now bow did you know there were men working on an 
oil burner next door? 
A. They had that Esso Oil Companv truck. 
page 12 ~ That is how I assumed they were the EAso Oil 
burner men. 
Q. Did these men later come over or did some men later 
come over? 
A. Yes, sir. 
Q. After they came over were you at home when they 
came? 
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A. Yes, sir. 
Q. What did you say to them and they to you t 
23 
A. I just explained to them that the burner seemed to be 
cutting off and I didn't believe it was operating properly 
and I certainly would appreciate it if they would check it and 
put it in g·ood order, or words to that effect. 
Q. And what did they do in response to that! 
A. One of the gentlemen went down to the basement and 
the other gentleman was up where the thermostat is located. 
Q. How long did they stay at your house? 
A. I presume it was probably thirty or sixty minutes. It 
has been a year ag·o and I don't remember the exact time. 
Q. Now during the time that they were in the home were 
you standing over them watching what they were doingf 
A. No, sir. I just let them go about their business. I 
naturally had confidence in them, that tbey were first rate 
mechanics and there wasn't any necessity of standing over 
a man to see him do his work. 
page 13 ~ Q. Before they left did they talk to you about 
what the trouble had been or anything of that 
-sort? 
A. I know I signed a work order for the work they did. 
Q. Did they leave a copy of that work order with you¥ 
A. No .. sir. · 
Q. Can you state whether or not that work order bad any 
printing· on it or whether it was just written out fully in 
handwriting 1 
A. I can't say. I just assume it was probably handwriting. 
I didn't read it. I jmit Imel confidence in them and thought 
it was taken care of. 
Q. Who did you think you were dealing with at the time 
you got these men to do the world 
A. Standard Oil Company. 
Q. Were you ever told by them you were not dealing· with 
Standard Oil or that they were doing this work on their own 
account? 
A. No., sir. 
Q. In the opening statement of Mr. Pasco he said the Stand-
ard Oil Company had certain instructions which were given 
to their employees with reference to performing work for 
persons not customers of the company and with refe1·ence to 
the manner in which they went on the job; that is to say, get-
ting instructions from their foreman. ,v ere any of those in-
structions communicated to you at the time! 
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page 14 r A. No, sir. 
Q. Diel these men tell you anything to indicate 
to you that they did not l1ave authority to do the work! 
A. No,, sir. 
Q. Did they say anything· to you about their willingness or 
unwillingness to do it 1 
A. They were willing to do it. 
Q. Now after the men had left did you see whether they 
drove off in that truck or did they walk away or what did 
they do! . 
A. I believe, the,y,.returned to Mr. Clink's residence. 
Q. After they had left what did you and Mrs. Stewart do, 
if anything f 
A. If I recall-correctly, it was probably around five o'clock 
in the evening and Mrs. Stewart and I came in town. 
· Q. For what purposef 
A. Oh, I don't recall. Probably went to the theatre or some 
place. 
Q. Do you remember when you got home that night 1 
A. We arrived home quite late. 
Q. And what did you do when you got there? 
A. Immediately retired. . 
Q. Did you make any adjustment of the oil burner or of 
the thermostat or anything· of that sort¥ 
· A. No, sir. When we left earlier naturally,. 
page 15 ~ leaving the house, we did like most do to conserve 
oil, we put the thermostat quite low and when we 
returned at night we still left it at low.· 
Q. Now did anything occur that night as far as you know 
concerning the operation of the burner o-r anything of that 
sorU · · 
A. I didn't see anything, but Mrs. Stewart and myself 
when we awoke the next morning sort of felt dirt in the 
throat like you clear your throat and expectorate; it was sort 
of black and at the time I didn't understand what it was and 
didn't pay any attention to it. 
Q. What time did you leave home the following morning! 
A. I presume about se_yen-tbirty. · 
Q. Did Mrs. Stewart accompany you f 
A. Yes, sir. 
Q. Was anyone left at the home? 
A. No, sir. 
Q. Now when did you return again t 
A. Late in the afternoon~ 
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Q. And when you arrived home at that time, what did you 
notice? 
A. "\Ve opened the door and the first thing that greeted 
us was a lot of deep blue smoke and it seemed to be over the 
whole house. 
Q. "\Vhat did you do? 
page 16 ~ A. I immediately went to the basement and 
turned off the oil burner. 
Q. Then what did you do? 
A. I immediately called the Standard Oil Company. 
Q. And do you know to whom you spoke? 
A. I don't recall exactly. I recall speaking to :M:r. Davis 
at one time. 
Q. And did you communicate this condition to the Stand-
ard Oil Company in your telephone call? 
A. Yes, sir. 
Q. What response did you get T 
A. They told me they would be out within an hour. 
Q. Did they come i 
A. No, sir. 
Q. Did you communicate with them further? 
A. I did. 
Q. In what way? 
A. By telephone ; I called them again. 
Q. And what response did ~"ou get to that calU 
A. I don't recall whether there was another call or not, 
hut after they didn't come I called them again and.~ if I re-
member correctly, they called me back and informed me I 
didn't buy my oil from the Standard Oil Company and they 
couldn't send anvone around to see the condition at aJl. 
Q. Did you later call in another service man 
page 17 } from a different organization T 
A. Yes, Air, I called Seaton Oil Company and 
Mr. Perkins arrived about eig:ht o'clock. 
Q. Did he remedy the trouble 1 
A. -Yes, sir. 
Q. Do you know of your own knowledge what he did to 
remedy it? 
A. From what he told me. 
Q. Not what he told you. 
A. I dicln 't watch him, no, sir. 
Q. After he remedied the trouble did you have any further 
trouble with the burner? 
A. No, sir. 
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Q. Now what effect, if any, did this blue smoke you have 
described have on your walls and furniture? 
A. Vv ell, it natui·ally was covered with a sort of oily resi-
due. 
Q. Was that a film? 
A. Like a film; cobwebs from the ceiling and corners and 
so forth, that sort of forms a cobweb, I guess. I never saw 
such a thing before. 
Q. "\Vas it on the furnishings as well as on the walls f 
A. Yes, sir, everything. 
Q. How far through tl1e house did it permeate; half-way 
or all through, or whaU 
page 18 } A. All through. 
Q. Did you remedy that condition and, if so, 
what steps did you take to remove the oily film on the walls 
and furniture? 
A. Well, Mrs. S tcwart and myself did as much as we pos-
sibly could. · 
Q. What kind of things did you all do 1 
A. ViT ell, we took the drapes down and cleaned them and 
cleaned the curtains. The interior decorator told us before 
the kitchen could be painted it would have to be washed down. 
Q. Did you do that, too ? 
A. I did that mvself. 
Q. How about the wallpaper; was that damaged? 
A. Yes, sir. 
Q. Did you call in anybody about thaU 
A. Yes, sir. 
Q. Who did you call in 
A. Mr. Day of Day & ·wood. 
Q. How recently before this occurrence had you had your 
house redecorated f 
A. Within twelve months. 
Q. Who -had done that¥ 
A. Mr. Day and ~fr. ,vood. 
0Q. Did Mr. Day give you a price or Mr. 1Voocl 
page 19 } give you a price on remedying the trouble that had 
been cau~ed bv this oilv smoke? 
A. Yes, sir., Mr. Day ·made the estimate. Mr. ·wood and 
l\fr. Day were together, but :M:r. Day is the one that put down 
the fip:ures. 
Q. Do you remember 110w much they told you it would cost 
to do that work? 
A. As I recall, it was $400.00 and something; I don't Te-
member the exact amount. 
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Q. I hand you what purports to be an estimate of Day & 
vVood and ask you whether or not that is the paper to which 
you refer? 
A. Yes, sir, it is. 
Q. What is the amount shown there? 
A. $438.00. 
Mr. Marks: vVe would like to offer that in evidence. 
Note: Filed and marked Exhibit No. 1. 
Q. Prior to the time this burner was worked on by these 
men who came over there from next door had it smoked up 
your house? 
A. No, sir. 
Q. Had you noticed any smoke or anything of that sort at 
the time you called these men over there f 
A. No, sir. 
page 20 } Q. Did you expect to receive a bill for their serv-
ices! 
A. Na tu rally. 
Q. Did you expect to pay them for iU 
A. I certainly did. · 
Q. Do you know of your own knowledge just what work 
they performed? 
A. You mean the Standard Oil V 
Q. Yes. 
A. No, sir. You see, I wasn't there; I didn't pay much 
attention to what they were doing. 
CROSS EXAMINATION. 
By Mr. Pasco: 
Q. Mr. Stewart, have you ever been a customer of the Esso 
Standard Oil Company f 
A. Yes, sir. 
Q. At what time f 
A. I don't recall. It may have been 1946 when I was living 
·out near University Heights. 
Q. Did you remain a customer of the company until you 
left the home at University Heights? 
A. You mean did I purchase oil from them all the time I 
was there? 
Q. Yes. 
A. Yes, sir. 
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page 21 ~ Q. Did you make use of their oil burner service 
department t 
A. I tried to. 
Q. What do you mean you tried tof 
A. Well, I had called I dqn 't know how many times to 
have the mechanic come out and they just never seemed to 
show up. 
Q .. This is at the U:niversity Heights home? 
A. That is right, ·and naturally, I was sort of rather put 
out by it, when you·· are purchasing oil from a company and'. 
the mechanic doesn't come. Frankly, that is the reason I 
changed and bought from another company because I sort or 
felt the service would be better. 
Q. So when you moved to Staples Mill Road you didn't 
continue to purchase your fuel from Esso Standard Oil Com-
pany? 
A. That is true. 
Q. What kind of oil burner did you have in your Staples 
Mill Road home °l 
A. The name¥ 
Q. Yes. 
A. I don't know. 
Q. Was it a Standard burnerf 
A. I don't know. 
Q. Do you know how old it was f 
A. No, sir. 
page 22 ~ Q. Diel you have it cleaned or checked f 
A. By Mr. Seaton's mechanic. 
Q. At what time had you had it cleaned and checked with 
reference to the date of the smoking you have ref erred to Y 
A. You mean prior to the time °t 
Q. Yes, sir. 
A. I don't recall. They were there-they would probably 
know more about that than I, I don't remember dates,: but 
they had been out several times before that. 
Q. ,Vha t is the range of temperature you can set your 
burner at according to your thermostatf 
A. I presume it is 55. 
Q. That is the low markf 
A. Yes, sir. 
Q. Is that the setting that you set it at when yon Ieit your 
home after the repairs had been made Y 
A. Yes, sir. "\Ve always put it down. "\Vben we retired 
we put it down; that is a big liouse and you naturally try t0> 
conserve on oiL 
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A. All the way down. It may be 56, but all the way down. 
Q. You left it down all the rest of that evening? 
A. Yes, sir. 
page 23 ~ Q. How about the next morning f 
A. Still left it down. 
Q. Y bu got up and dressed and had breakfast without put-
ting up the thermostatf 
A. 'fhat is right. 
Q. Is that customary¥ 
A. Yes, when we both leave the house. 
Q. R.egardless of the temperature! 
A. Yes, sir. 
Q. Had you ever had any repairs done on this burner at 
the Staples Mill Road home prior to the smoking! 
A. Probably so. I say probably, because it has been over 
a year ago, but I feel pretty sure-Mr. Perkins of the Seaton 
Company would be more familiar to answer that question 
than I. 
Q. Then you don't know what work had been done on the 
burner? 
A. Not exactly, no, sir. 
Q. Had you had any other trouble aside from the cutting 
off and going on frequently, as you t~stified f 
A. When I called the men? 
Q. Had you had any trouble prior to that with your 
burner? 
A. You mean ever Y 
Q. Yes, as long as you lived there. 
page 24 ~ A. Since I lived there? 
Q. Yes, until the date of the smoking. 
A. Well, I don't know what you call trouble. 
Q. Had you ever· had to call an oil burner mechanic to 
make any adjustments¥ 
A. I don't know. 
Q. You don't recall? 
A. No. It has been so long- ago I just don't know. 
Q. You don't remember whether you had any trouble prior 
to the time of this smoking? 
A. I remember I had it adju~ted probably and so forth 
prior to that time, but as far" as actual work I couldn't say, 
it has been so long ago. 
Q. I believe you testified tl1at you didn't know to whoru 
you talked when you called the Esso Standard Oil Company 
to come ouU · 
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A. Like I said, it has been so long ago, over a year-I re-
member talking to a man. 
Q. You don't know who you talked to? 
A. I talked to Mr. Davis one time. 
Q. You don't know which time, do you¥ 
A. No, sir., whether the first or second, I don't know. 
RE-DIRECT EXAl\HNATION. 
By Mr. Marks: 
page 25 ~ Q. How long before this occurrence when you 
called the Standard Oil men over there had it been 
when you last Imel a service mechanic work on the burner f 
A. As I recall, it hadn't been so long. 
Q. A period of weeks or days or what f 
A. I couldn't honestly say whether weeks or maybe two 
months, I don't remember. 
Q. Did you yourself touch the burner at any time after the 
men left? 
A. No, sir. I don't understand burners ; I wouldn't mess 
with them. 
Witness stood aside. 
MRS. ELIZABETH M. STEWART, 
called on behalf of the plaintiffs, being first duly sworn, testi~ 
fled as follows : 
DIRECT EXAMINATION. 
Bv Mr. Marks: 
·Q. You are Mrs. Elizabeth Stewart, I believe, the wife of 
the gentleman who bas just testified? 
A. Yes, sir. 
Q. And you and he owned the home out there together! 
A. Yes, sir. 
page ·26 ~ Q. Tell these gentlemen of the jury in your own 
way just what you know about what transpir~d. 
In doing that, I want to caution you not to say what some-
body told you, but just what you saw and heard with your 
own ears from these gentlemen who represented the oil com-
pany. 
A. Well, on Monday nfternoon t11e thermostat-I mean the 
heater was turning off before it reached the point that tl1e 
thermostat was set. So Mr. Stewart saw the Esso truck 
I". 
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there and called Mr. Clink and asked him if he would send 
the men over, if they didn't mind. So they came over and one 
went in the basement and one went where the thermostat was 
and then the one that was upstairs would run down · in the 
basement every once in tt while when the other one would 
knock on a pipe. 
Well, they were there for about an hour and they left. Be-
fore they left Mr. Stewart signed a slip from the Esso peo-
ple; it was a slip from their company. 
Q. Now at that point did you see the slip he signed or just 
:see him sign a slip f 
A. I just saw him sign a slip. 
Q. All right, go ahead. 
A. Later we went out, went to the movies and stopped by 
to see somebody on the way home and got home rather late 
and went right to bed and the next morning we got up and I 
went in town with Mr. Stewart and we got home around-I 
think it was around four o'clock on Tuesday. 
page 27 } Q. Let me stop you at that point. ·what time 
in the morning do you think it was you went in 
town? 
A. Mr. Stewart always leaves at seven-thirty. 
Q. Did you leave at seven-thirty that morning! 
A. Yes. 
Q. Did you haYe breakfast at home or after you left home 
·or what did you dot 
A. ,ve had breakfast at home. 
Q. You got back around four something that afternoon f 
A. Yes. 
Q. When you came home what did you find? 
A. We found the house full of smoke, the wpodwork was 
black from smoke, the curtains and draperies were black, the 
furniture was black, everything was black. So Mr. Stewart 
immediately turned the burner off and called up the Standard 
Oil Company and they said-
Q. You didn't hear them say that, did you? 
A. What is that? 
Q. ·what you are about to say the Standard Oil Company 
told him. Were you listening in on the telephone conversa-
tion? 
A. I was the one that called. 
Q. All right. 
A. They said they would send someone out in about an 
bour. So we waited and waited and they didn't send anyone 
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out. So Mr. Stewart called and they said they 
page 28 ~ weren't going to send anyone out because we didn't 
get our oil from them and he said, '' This house is. 
in a terrible condition, it has gotten terribly cold, we can't 
have any heat," and they said, ""'\.Ve just can't send anyone 
out because you don't buy your oil from us,'' and he said, 
'' What am I supposed to do~'' and I guess they said, '' I don't 
know.'' 
Mr. Pasco: I object to what the witness said she guessed. 
The Co.urt : 0.bjection sustained. 
By Mr~ M~rks :_·. 
Q. Wlia t is the next thing you did 1 
A. We fi:qally called up the Seaton Oil Company and they 
sent out their mechanic. 
Q. Did he remedy the situation and give you heat¥ 
A. Yes, sir. 
Q. How long did it take him? 
A. I don't think he was there more than half an hour. 
Q. Prior to the time these men from the Standard Oil were 
in the house working- on.the equipment had the burner smoked 
up the house¥ 
A. No, sir. 
Q. Had you noticed any black fumes or smoke around the 
house at all? 
A. No, sir. 
Q. At any time f 
page 29 ~ A. No, sir. 
Q. On the following morning after the work J1ad 
been done did you notice anything when you got up with ref-
erence to snioke or fumes or anything of tbat sort Y 
A. You mean after the Esso men were there? 
Q. Yes, the morning· after they had done the work. 
A. Well, when you cleaned yonr teeth and your sputum 
was black-that would show black and vour nose was hlack. 
Q. vVas the smoke in the house at tiiat time that you no-
ticed f 
A. No, sir. . 
Q. Now what did you do in an effort to alleviate this dam-
age with reference to cleaning up? 
A. Well, I had to have my draperies cleaned, I washed the 
curtains, cleaned the furniture and cleaned the rugs, Mr. 
Stewart washed all the walls-they were painted in the 
kitchen and he washed tlle walls and the woodwork becaus:e 
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we were told they Jrnd to be scrubbed before they could be 
painted, but after they were scrubbed it took all the gloss off 
of them and it hadn't been more than ten months that it had 
been done. 
Q. ·what condition was the interior of your house in prior 
to this occasion f 
A. It had all been redecorated not less than a year. 
. Q. Did you watch the men down in the basement f 
A. No, sir. 
page 30 ~ Q. So you don't know what they did Y 
A. No, sir. 
Mr. Pasco : No questions. 
Witness stood aside. 
B. D. PERKINS., 
called on behalf of the plaintiffs and being first duly sworn, 
testified as follows : . 
DIRECT ·EXAMINATION. 
By Mr. Marks: 
Q. ·what is your full name, sir 1 
A. Benjamin David Perkins. 
Q. What is your work? 
A. Oil burner and stoker merlmnic. 
Q. By whom are yon employed? 
A. I am in my own employ now, but at the time of this 
P-ase I was with W. E. Seaton & Sons. 
Q. Are you the 1\fr. Perkins mentioned as having serviced 
this burner out at Mr. Stewart's home 1 
A. That is right. 
Q. Had you serviced it prior to December, 1947? 
A. If I am not mistaken, I serviced that burner, cleaned it 
all out durhig the ~urnnwr and general check up 
page 31 ~ service on the burner. Just wliat time it was I 
don't recall. 
Q. Would you say it was before or after the heating sea-
son had begun 1 
A.. "'\Vell, I would say rigl1t off-?OU see my boss lived in 
the house tmd ]1e kept pretty close check on it-Mr. Newman 
of W. E. Seaton & Sons. He owned the house before Mr. 
Stewart got it and he kept pretty good check on his burner, 
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but right what time I serviced his burner I wouldn't like to 
say, but it was before this trouble happened, I know. 
Q. Now had you serviced it during· the time the former 
owner had owned the house 1 
A. Yes. I can't think who owned it before Mr. Stewart 
got it, but we did the service work on it before Mr. Stewart 
got it. ' 
Q. Do you recall whetl1er or not you were ever called out 
to service that burner for smoking f 
A. I don't recall it, except thaf particular time. 
Q. When you reached }[r. Stewart's home-,vhen did you 
first receive information of the condition? 
A. He had the burner off when I g·ot out there that night-
that afternoon and I told him to thro,v the switch on. He 
threw it on and it started smoking :md I adjusted the air. 
Q. When you adjusted the air how is that operated on that 
pm'ticular burner! 
A. This burner bas a shutter-I don't know 
. page 32 ~ whether I can explain it to you-a shutter where 
. you close the slot to cut the air off and open it-
shove it up will give more air and what I did was open it 
up. 
Q. Do you reca11 at this time the relative position of the 
slots and how they were opened? 
A. Right off, I wouldn't like to say because I am not sure, 
but anyway they were pretty close to closed up and I opened 
them pretty much, I wou]d say about two-thirds way open. 
Q. Is there any set-screw or mechanism that controls the 
movement? 
A. You have a lock screw on there that you undo where 
you slide the opening on it. 
Q. How does it open and shuU Is it a procedure like a 
damper on a furnace or sliding proposition or whaU 
A. \Vell, to open and close it somebody has to do it by 
l1and or leave the screw loose where vibration might change 
it if the screw is loose. 
Q. Do you recaU or can you say whether the screw was 
1oose when you reached there and started this adjustment? 
A. The screw was __ tigl1t. I had an awful time to get it 
loosened enough to change the adjustment on there.~ 
~Q. Your recollection then is-and correct me if I am wrong 
-that the slots were almost closed and the screw 
page 33 ~ was tightened up tighU 
A. That is my recollection at the present time 
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~nd I remember I put about two-thirds opening on it to get 
lbe fire do_wn and keep_ it from smoking. 
Q. Did you have to do anything else to it to remedy the 
smoking condition f 
A. Well, if I am not mistaken-I wouldn't like to say posi-
tively-about two days later I went back and gave a vacuum 
job on the ~urnace. 
---Q. W11aU 
A. A vacuum .job .. Is that right, Mr. StuarU 
Mr. Marks: You can't ask him. You just answer the ques -
tion. 
Mr. Pasco: I should like the witness to be admonished to 
state of his own personal knowledge and not otherwise. 
The ·witness: I am sorry. 
The Court: Just state what you know yourself and what 
the other parties know they can testify when they get on . 
the stand. · 
A. (Continuing) I am not sure whether I went back and 
vacuum-cleaned that job. I told him it was needed. Whether 
it was done, I am not positive. 
Q. How long were you out there that evening? 
A. I was there about thirty or forty minutes. 
page 34 ~ Q. Did you see the interior of the house while 
you were there? 
A. Yes. 
Q. What was the condition of the interior with reference 
. to the walls and woodwork and furniture f 
A. His curtains and walls were all smoked up. 
Q. Are you familiar with the effect of smoke of that sort 
on wallpaper and woodwork and furniture T 
A. Well, I will tell you it is a mess to get off, because it is 
a greasy soot. I haven't had any occasion to clean one my-
self, but I can tell when oil soot gets on things it is really a 
greasy soot. 
Q. How long have you been serving oil burners? 
A. I started in 1939. 
Q. And you are now in your own business doing that work? 
A. That is right. 
Q. Have }"OU had experience with oil burners all during 
that interval? 
A. Well, oil burners and stokers combined. 
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Q .. ·what causes an oil burner to smoke Y What can cause 
iU 
A. Well, a whole lot of things can cause it. 
Q. Such as? · 
A. Not proper draft, not proper air, not proper 
page 35 ~ nozzling. It is ten or twelve things. I could name 
would cause it. 
Q. Assuming that there are ten or twelve things, as you 
say, that can cause it and you go to 3: bui:ner, what is the 
first thing you check Y 
A. ,vell, if there is no heat I check the main box to see 
if the fuse is broken. 
Q. I a~ talking· about smoking. 
A. Open the· :firebox and see how the flame looks .. 
Q. Then what do you dot 
A. Check the nozzle. 
Q. Did ym{ follow that in this particular case Y 
A. When I saw it smoking I pulled the fire door open and 
went back and gave it more air and that is all there was to 
it. 
Q. That fixed itt 
A. That is right; I hit it right on the nail. Of course, if I 
hadn't I would have to go through the whole thing and check 
it. 
CROSS EXAMINATION. 
Bv Mr. Pasco : 
"'Q. :Mr. Perkins, how long have you been in business for 
·yourself? 
A. Well, I started in December. 
page 36 ~ Q. Last December f 
A. Yes, sir. 
Q. Prior to that yon were employed by the Seaton Com-
pany?· 
A. Yes. I started with Mr. Zell last April and worked with 
him until last December. 
Q. Wben you get a call from the owner of an oil burner 
complaining that the burner is cutting off and on too f re-
quently, what do you check when you get theref 
A. vVell, when I get a call of that kind I cheek the relav 
the :first tl1ing. .. 
Q. The whatt -:-· --;-r,:·!·!TW~'! "· .. -· 
A. The relay, but that wasn't the call I got from Mr. 
Stuart.. . 
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Q. I understand that, but what did you do when you got 
the call, this call? 
A. I checked the protector relay and then the thermostat. 
Q. ,vhat is the protector relay? 
A. That is the safety control. It is inside of your furn·ace. 
If that didn't relay fast enough, it would cause the burner 
to cut off and on. 
Q. You checked that before you checked the thermostat? 
Where is that relay located 1 
A. Some in the stack and some up in your fire-
page 37 ~ box and some in your combustion chamber. 
· Q. They are in the burner itself? 
A. That is right. 
Q. Do you get many calls about smoking furnaces in your 
businessf 
A. Not very many ; get some, I would say about once a 
week. 
Q. "\Vhat is the most frequent cause of smoking in your· ex-
perience? 
A. :Most of the time bad oil jet or nozzle where the oil 
comes out. If they don't fire just right, you will have a 
smoky fire. Too much air you will have a smoky fire, not 
enough air you will have smoke. 
Q. Do you recall of your own personal knowledge whether 
you ever did any work on this burner before Mr. Stuart 
called you about the smoking? 
.A. I have but I-
Q. You don't recall when or what you did? 
A. That is right. I have worked on it before, I know, be-
cause it was my former boss' home and then I had to go out 
there every two or three weeks to do something. 
'Q. How much adjustment <lid you make of the shutter when 
yon were called there in December, 1947? 
A. Right off, I wouldn't like to say. 
Q. You don't recall how much adjustment you made? 
A. No, sir. I just know I gave it more air and it 
page 38 ~ stopped it from smoking. Now how much I opened 
it I wouldn't like to say because I am not sure. 
Q. v\There is this air shutter located on this burner? 
A. It is on that-on that particular burner it is on the-
I don't know whether I know how to explain to you. 
Q. On the front, back or side or where? 
A. Right beside the motor where you have the oil burner 
motor pump and the fan, in between the pump and the motor. 
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Q. Is it on the front of the burner or back or side or top, 
approaching the burner from the firebox, which is the normal 
wav to approach them 1 
A. If you approach it from the firebox, it is on the back. 
Q. ls it very easy to get to the back of this particular 
bm.·ner T I mean was there sufficient room to walk all around 
this burner? 
A. Not in that particular house. 
Q. That is ,vhat I am asking. 
A. No, it is not. 
Q. It is right difficult to get around behind it, isn't it 1 
A. It is underneath the smoke pipe. This burner is fired 
f rora the back of the furnace. 
page 89} Q. You have to get down .a:nd crawl around be-
hind iU 
A.. Not exactly crawl, but have to get down low. 
Q. As an expert, will you state your opinion as to whether 
or not there is any connection between the operation of the 
thermostat and the smoking of the furnace¥ 
A. The thermostat I don't see why it should have any effect 
on the furnace smoking. 
Q. It is nothing you eould do to the thermostat upstairs 
to make the furnace smoke 1 
.A. No. You could disconnect it and it would still run. 
Q. I mean it wouldn't smoke from that f 
A. Oh, no. 
RE-DIRECT EXAMINATION. 
Bv Mr. Marks: 
~ Q. I believe I asked you and don't remember your answer 
and I will ask you to refresh me on it. This shutter arrange-
ment that you open and shut to control the air, is that a 
lotrver proposition or a slide back and forth? 
A. It is stationary. You have a fan inside of the housing 
of this shutter and when you open it it will give it more 
Rir and closing it up will close the air off. It is a stationary 
thing. 
Q. It is bound to be some way in which you can 
page 40 ~ move some part of that arrangement to increase 
or deci•ease the air Y -
A. Oh, yes. 
Q. Now just how do you do that? What motion do you 
~ .. 
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make? Is it a louver proposition or sliding proposition or 
what? 
A. You just slide it open or closed. It has a shutter to close, 
if you want to cut the air down or open it up when you want 
to give it more air. 
Q. And you say that is fixed in position by a set screw f 
A. That is right. . 
Q. ·with that set screw tight can it vibrate or change posi-
tion? 
A. Not with the set screw tight, no, sir'; I wouldn't see no 
possible chance for it to do that. 
Witness stood aside. 
P. L. FAISON, JR., 
ealled as a witness on behalf of the plaintiffs, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Marks: 
A. Please state your name and residence and oc-
page 41 ~ cupa tion? 
A. P. L. Faison, Jr.; Richmond, Virginia; in-
surance investigator and adjuster. 
Q. Were you called to Mr. Stewart's home in connection 
with this oil burner smoking? 
A. Yes, sir, I received the call on December 18th or 19th 
of 1947. 
Q. Did you go out there Y 
A. I was out there on December 20th; I think it was on a 
Saturday morning. 
Q. ·what condition did you find when you got out there? 
A. When I went into the home I found the walls, wood-
work and the contents of the house-the furniture severely 
smoked. 
Q. Did you see any indication as to the source of that 
smoke? . . 
A. vVell, from all appearances the smoke came from the 
basement. The reason I state that it had smoke fingers-
what we call it-along the baseboards of the rooms. 
Q. What are these smoke fingersf 
A. ·well, it is just where you can see where the s~oke comes 
up at the edge of the baseboard up on the wallpaper. 
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Q. Did you look over the entire house? 
A. Yes, sir, I made an inspection of the rooms and als0> 
looked at the oil burner, but I didn't go into any 
page 42 ~ inspection of the oil burner, just merely looked at 
it. At that time Mr. Stewart had advised me that 
it had been properly repaired. 
Q. Now did you ~ttempt to ascertain in any way the cause 
of this condition you found? 
A. No more than:. discussing the facts with Mr. Stewart. 
Q. And on ti10.se facts did you proceed any further with 
your inve.stigation? 
A. No, sir. After obtaining the facts I was interested in 
from the insurance standpoint I advised Mr. Stewart that 
my report would be forwarded to the company and I would 
advise him later as to any payment under his policy. 
·l Q. Can you say whether or not the company made any 
such payment Y 
A. No, sir, the claim was denied-
Mr. Pasco: If Your Honor please, I should like to object 
to this line of examination that it is prejudicial to the de-
fendant's case. I submit it makes no difference whether there 
was any insurance or not. 
-nfl:he Court: Objection sustained. 
Mr. Pasco : No questions·. 
rroi 
vVitn_ess stood aside. 
rHe. 
page 43 ~ L. R. DAY, 
called on behalf of the plaintiffs and being first duly 
swm:rn, testified as follows: 
f-3w. DIRECT E~MINATION .. 
-boo~ 
~iMr. Marks: 
Q. What is your namef 
tad\t. L. R. Day. 
Q. ·what business are you inf 
srIA.a:Paperhanging and painting. 
-Q.9.;wbere is your place of business Y 
A. I have it at home, 1606 North 22nd Street. 
Q . .A.re you familiar with the home of Mr. Stewart that he 
li3m~in and owned out on Staples Mill Road Y 
A. Y cs, sir, I was .. 
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Q. Did you go out there after the smoke damage we have 
been discussing in this case that occurred and look at iU 
A. Yes, sir, I did. 
Q. What was the condition of the wallpaper and the paint 
in the house at the time you looked at itY 
A. Pretty badly smoked up. 
Q. Did you at Mr. Stewart's request make up an estimate 
for the repair of that damage Y · 
A. Yes, sir, I did. 
Q. I hand you Plaintiff's Exhibit No. 1 and ask you whether 
or not that is the estimate you gave him Y 
page 44 ~ A. That is it. 
Q. What is the amount of thaU 
A. $438.00. 
Q. vVhat did that estimate contemplate doing¥ 
A. Painting and papering the entire house. 
Q. vVas that necessary as a result of the smoke damage? 
A. It was. 
Q. Why? 
A. Because it was all pretty badly smoked up. 
Q. Can you paper over a smoked up wall Y 
A. You can, yes, sir. 
Q. Is it satisfactoryt 
A. "\\,Tell, it is never satisfactory to put too many papers 
over top of another. · 
Q. How about the paint work, could that have been cleaned 1 
A. ·wen, I never washed any woodwork.· I don't know. 
Q. How about the wallpaper, could that have been cleaned 
satisfactorily? 
A. It is very seldom you can clean a wall satisfactorily. 
Q. In your judgment was it necessary to do the work you 
outlined there to remedy that condition Y 
A. I think so. 
page 45 ~ CROSS EXAMINATION. 
By Mr. Pasco: 
Q. "\"\7ould it have bee~ possible to paper over this particular 
house without scraping¥ 
- A. As I recall, the work I done out there-there were two 
more papers on the wall and I wouldn't guarantee any work 
for anybody with that many papers to go over top of again. 
Q. You know of your own knowledge there were two layers 
of paper already on the wall Y 
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A. On the majority of it, yes. 
Q. In how many of the rooms? 
A. I know it was two layers on four of the rooms-no, on 
three of the rooms because I papered them over myself. 
Q. How a~out the others; you don't know about the others¥ 
A. I wouldn't swear to that. 
Q. You don't know, do you? 
A. No. 
Q. Did you redecorate this house? 
A. I papered four rooms and two balls. 
Q. ·whenY 
A. In 1947-the summer of 1947. 
Q. Did you ever do any work after then? 
A. No work after that. 
page 46 ~ Q. Did you do any ,vork pursuant to this esti-
mate you testified to? 
A. I haven't done that work. 
Q. You haven't done any work on Mr. Stewart's house since 
the summer of 1947, is that right 7 
A. I am pretty sure-or was in 1948? It was the year 
before the smoke appeared, anyhow. 
Q. You have done no work whatever on Mr. Stewart's house 
since you presented that estimate? 
A. That would be 1947. 
Q. Answer my question. You have done no work since you 
have made that estimate? 
A. That is right. 
lVIr. Marks: I ,vant to call Mr. Davis of the Standard Oil 
Company as an adverse witness. 
J. ·vv. DA VIS, 
called as an adverse witness on behalf of the plaintiffs, and 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
Bv Mr. Marks: 
· Q. You are connected with the Esso Standard 
page 47 ~ Oil Company, are yon¥ 
A. I am. 
Q. In what capacity? 
A. Burner sales and service supervisor. 
Q. Were two of your men working at the residence of Mr. 
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Clink on the December day when this occurrence took place f 
A. They were. 
Q. Did they later go over to Mr. Stewart's home, as far 
:as you know Y 
A. They did. 
Q. And did they turn in on their return a work order show-
ing that they had been there Y 
A. They did. 
Q. Do you have that work order here with you Y 
A. Yes. 
Q. May I see it please¥ 
NOTE: Paper produced. 
Q. Is that paper the usual work order that the men take 
when they do work on matters for your company¥ 
A. It is. 
Q. And ·do they usually turn it in to you or some other 
-department in the Standard Oil Company organization? 
A. They turn it into the installation service department 
supervisor. 
Q. Was that one turned in in that way? 
A. It was. 
pag·e 48 } Q. Was this work done on company time cov-
ered bv that work order? 
A. It was done· during the day of normal working hours. 
Q. ~T ere these men who actually performed the work paid 
by the company for the time they spent at Mr. Stewart's 
house Y 
A. They were. 
Q. They are regularly employed oil burner mechanics of 
your company, are they noU 
A. They are. 
Q. '\Vere they with one of your service trucks on the par-
ticular afternoon in question? 
A. It was either a service or installation truck. 
Q. But it was a Standard Oil vehicle1 
A. It was a company vehicle. 
The Court: Do you wish to examine him now or as a part 
of your case? 
Mr. Pasco: As part of my case. 
Witness stood aside. • I 
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Mr. Marks: That is our case. 
Mr. Weems: If Your Honor please, the defendant moves: 
at this time to strike the evidence of the plaintiff. 
page 49 ~ The Court: The Court will overrule the motion 
to strike. 
Mr. Weems: vVe note an exception, Your Honor. 
CARROLL THURSTON, 
called on behalf of the defendant and being first duly sworu,, 
. testified as follows : 
DIRECT EXAMINA.TION. 
By Mr. Pasco: · 
Q. State your name, residence and employment. 
A. Carroll Thurston; my home is Richmond, 1230 North 
37th Street; burner mechanic for Standard Oil. 
Q. How long have you been employed by the Standard Oit 
Company? 
A. About three and a quarter years. 
Q. Wbat services have you performed for them during that 
timeY 
A. Installed oil burners and boilers and putting in under-
ground tanks. 
Q. Have you done any repair work.f 
A. Yes., sir. 
Q. Have you done any maintenance work on oil burners Y 
A. Yes., sir. 
Q. Prior to your employment with the defendant 
page 50 ~ company in this case have you had any experience· 
with oil burner heating systems°! 
A. Yes., sir. 
Q. Will you state briefly to His Honor and the jury what 
your experience has been? 
A. Well, it has been installing boilers and installing oir 
burners and servicing them and cleaning tl1em up. 
Q. This is prior to your employment with the company Y 
A. On, no, sir. 
Q. Have you had any experience prior to your employment 
with the company with heating systems Y 
A. No, sir. 
Q. Were you performinp: work for the company on the 
15th of December, 194 7, on Staples :Mill Road 6l 
A. At Mr. Clink's house! 
Q. Yes .. 
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A. Yes., sir. 
Q. ·what was the nature of your work there7 
A. ·wen, :Mr. Clink had a leak around his fill pipe on his 
tank and we were digging down to see where it was leaking 
because he had water in his tank. 
Q. V\7 ere you working there pursuant to a work order of 
the company 1 
A. Yes., sir. 
Q. How do you normally get those work orders? 
page 51 ~ A. When we g9 in in the morning they tell us 
where to go and what to do. 
Q. ·what are your instructions respecting requests for 
service which you do not receive authorization from your 
office? 
A. Not to do it. 
Q. Will you state briefly, for His Honor and the jury, the 
circumstances surrounding the request that you perform some 
work for Mr. Stuart? · 
A. You mean you ·want me to tell just what happened? 
Q. Yes. 
A. We was working next door to Mr. Stewart's house and 
Mr. Clink came out and asked us would we go over there and 
work on Mr. Stewart's oil burner, that he was going to call 
the office. So I went on over and knocked-I think I knocked 
on the door and didn't g·et anybody to the door, ~o I went 
back over there and we kept on working digging this hole by 
the tank and then me and !fr. Clapp went back over a little 
later on and I went up to the door and knocked on the door 
and Mr. Stewart came- to t]w door and he said, "I am g]ad to 
see you.'' He said, '' The house is cold and I am cold.'' So 
I went in the l10use and Mr. Clapp went down in the basement 
and I went to the thermostat and pulled the cover off the 
thermostat and when I pulled the cover off of it the mercury-
·tube and little brace t1Jat holds the tube in fell in 
pag-e 52 ~ the floor and I put the thermostat back tog·ether 
and put it back on the wan and went back in the 
basement and told J\fr. Clapp, "I think I have found the 
trouble." I said, ''"\Vhen the burner starts up you knock on 
the pipe or holler up and let me know.'' I went back up tl1ere 
and turned the thermostat up and the burner started up and. 
he hollered up there and told me-I believe he knocked on 
the pipe and I tried it about three or four times and the burner 
done all right and I came on out and l\fr. Stewart sig-ned the 
ticket and we got the tools and came on ont and went back 
over to Mr. Clink's house and finished that job over there. 
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Q. Did Mr. Stewart say anything to you about his oil burner 
having- smoked! 
A. No, sir. 
Q. ·what did he tell you was in his opinion the trouble with 
f he oil burner 1 
A. He didn't tell me. 
Q. How did he describe the difficulty? 
A. H.e said the thing wasn't working. 
Q. Is this the ticket that you presented to Mr. Stewart for 
his signature? 
A. That is right. 
l\fr. Pasco: I would like to offer that in evidence. 
Note: Filed and marked Defendant's Exhibit A_ 
page 53 ~ Q. Wi.ll you state what i$ the nature of the work 
performed ·f 
A. I found the bracket holding the thermometer in the case 
of the thermostat hitting· against tbe points; that is, just the 
bracket holding the thermometer had fall en down and hitting 
the points of the thermostat and keeping the thermostat from 
working-. 
Q. Yv as that written on there when Mr. Stewart signed it r 
A. Yes., sir. 
Q. Is that Mr. Stewart's signaturef Did you see him sign 
his name there? 
A. Yes, sir, I saw him sign it. 
Q. Did you turn t1iat ticket in to the office when you went 
inf 
A. Yes, sir. 
Q. After you repaired the thermostat, was there any evi-
dence of tlle oil burner smoking, 
A. I didn't go down and look at it; l\Ir. Clapp was in the 
oasement. 
Q. You went to the basement once, I believe you tm;tified f 
A. Yes., sir, and told him to hit on the pipe or holler up 
there and tell me if it was working. 
pag·e 54 } Q. At that time the burner wasn't operating? 
A. No, sir; I had tl1c thermostat cut back. 
Q. Did you at any time during this day of December 15, 
1947, touch or do any work or come in contact with the oil 
burner itself, in any way 1 · 
A. No, sir, didn't touch it. 
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Q. Did you touch the air shutter on the oil burner f 
A. No, sir. 
Q. Did you go anywhere near the air shutter? 
A. No, sir. 
Q. ·why did you get a ticket signed for this work t 
A. That is the procedure we always go through after we 
do the work to get it signed and I was thinking he was one 
of our customers being he called Mr. Clink up and to]d us 
to come over. 
Q. Is that the reason you did the work? 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Marks: 
Q. Mr .. Thurston, in performing this work you were work-
ing as an employee of the Standard Oil Company, weren't 
you? 
A. Yes, sir. 
Q. You did not intend to be doing this work for 
page 55 ~ yourself and to collect for it alone, did you 1 
A. No, sir. If I did, I never would have gotten 
the ticket signed. 
Q. You were working on company time at the time you 
went over there? 
A. Yes, sir. 
Q. Did they make any deduction from your pay for the 
time you were over there? 
A. No, sir. 
Q. How long were you there? 
A. I presume about an hour; close to an hour. 
Q. It took you close to an hour to do the work you have 
described? 
A. Close to it, yes, sir. 
Q. I believe you stated, did you not, that the only time 
you went down into the basement of the home at all was to 
tell your partner what to do when you jiggled the thermostat 
upstairs? · 
A. That is right. 
Q. How long after you got over to the house did yon find 
this condition of the thermostat vou have mentioned T 
A. Oh, it wasn't but a few minutes ; as soon as I went in 
the house. 
Q. And you knew exactly just what to do to fix it, didn't 
you? 
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page 56 t A. Yes, sir. 
Q. What occupied you the rest of the hour? 
A. It takes quite a while to put a thermostat back together; 
you can't just jam it in there. 
Q. I believe you stated all you had to do was screw this 
thermometer down in the case of the thermostat f 
A. That is right. 
Q. Did that take you an hour? 
A. Not quite an hour; I didn't say an hour. 
Q. Did it take a quarter of an hour? 
A. I mean close to it after making a couple of trips down 
to the basement. I made two trips down to the basement; 
the first time I went down I thought I had found the trouble~ 
Q. How many trips did you actually personally make down 
to the basemenU · 
A. About two. 
Q. And you change your mind now and it wasn't just the 
one time? 
A. It was aoout twice, yes. 
Q. Do you know what Mr. Clapp-I believe his name is-
was doing downstairs? 
A. No, sir, I don't. 
Q. You don't know what he may have donef 
A. No, sir. 
Q. Did he have the toolbox down there? 
page 57 ~ A. Yes. he had mv tools. 
Q. Had your tools down there¥ 
A. Yes, sir. 
Q. And you kept out some of them to work upstairs f 
A. A screwdriver. 
Q. A screwdriver is all you needed Y 
A. Yes, sir. 
Q. Now when you got all through and finished checking 
the situation did you go downstairs and look at the· burner 
to see what was going on or leave that to himf 
A. I left that to him. 
Q. And he brought the tools up or did you go down to get 
them? 
A. He brought tl1em out when I went back down there. 
Q. ,vhat did you do after you got through there? 
A. I don't recall. 
Q. I believe you said you went back over to Mr. Clink,.s 
and went back to work over there, is that right! 
A. Yes, sir. 
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Q. What time do you fellows knock off when you are on a 
job like that? 
A. Around four-thirty. 
Q. This work order shows in green ink that you started at 
three-thirty in the afternoon and finished at four-thirty in the 
afternoon. Would that be about right 1 
page 58 ~ A. Close to it. 
Q. You didn't have much time over at Mr. · 
Clink's? 
A. It was raining so bad when we went back over there 
we called Mr. Davis up and he told us to cover up the place 
and come back in. 
Q. You went back over where to call Mr. Davis? 
A. Over at Mr. Clink's. I t:qink Mr. Clink called in for us. 
Q. Now, as a matter of fact when you pulled that thermo-
stat off the wall didn't you drop it·r 
A. A couple of pieces fell on the floor, yes. 
Q. And those are the pieces you put back Y 
A. That is right, but they didn't have anything to do with 
the thermostat. I mean they were the pieces that fell down 
on the points. 
Q. What is that? . 
A. It was a little piece of mett,11 that fell down on the 
points and kept the points from working in the thermostat and 
that is the piece I put back. 
Q. That was a little bac.ket, I believe you said Y 
A. That is right . 
. Q. Did you have to take the thermostat clear apart? 
A. Just the cover off of it. 
Q. Did you disconnect any wires from iU 
A. No, sir. 
page 59 ~ Q. And that took you nearly an hour Y 
.A. Yes, sir. 
Bv the Comt : 
"'Q. ·when you went back to Mr. Clink's and called up Mr. 
Davis, did you talk to him then about the Stewart jobY 
A. No, sir. ' 
RE-DIRECT EXA.MINATION. 
By Mr. Pasco: 
Q. You testified, I believe, on cross examination that you 
made two trips to the basement. Did you touch the oil burner 
·or the air shutter on either of those trips f 
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A. No, sir. 
Q. Did you attempt to make any adjustment whatever of 
the oil burner itself? 
A. No, sir. 
Q. How are you paid; by the week or month? 
A. Every two weeks; twice a month. 
Q. According to this work order, you spent approximately 
an hour at :M:r. \Stewart's home. \Vas all of that time spent 
on working on the thermostat f 
A. Yes, sir. 
Q. I believe you testified after you completed the adjust-
ment of the thermostat you tested iU 
A. That is right; three or four times. 
page 60 ~ Q. Approximately how long would that take? 
A. You turn the thermostat up and then if this 
stack would g·et hot you have to wait until the smokestack 
cooled off and let the spring go back that controls the safety 
switch. It depends on how hot the boiler is and the smoke 
pipe. It would take probably four or five minutes, maybe 
a little longer. 
Q. How long altogether did you spend testing this thermo-
stat after you finished repairing· it t 
A. It didn't take me over ten or fifteen minutes to put the 
thermostat back together. 
Q. And the rest of the hour was spent checking, 
A. That is right. 
Q. Was it raining that clay? 
A. Yes, sir. 
Q. Did the rain keep you at Mr. Stewart's home1 
A. No, sir. 
Q. In other words., you went back to Mr. Clink's when you 
finished¥ 
A. That is right. 
Witness stood aside. 
page 61 ~ ENID M. CLAPP, 
called on behalf of the defendant, being first duly 
sworn testified as follows: 
DIRECT EXAMINATION. 
By lvir. Pasco : 
Q. Will you state your name, residence and present occu-
pation¥ 
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A. Enid :M. Clapp; Dumbarton Road; employed by the 
Standard Oil Company in the burner department. 
Q. What sort of work do you do? 
A. Installation and service work. 
Q. Of oil burners f. 
A. Yes, sir. 
Q. How long have you been employed by that company? 
A. Two years and three months. 
Q. Prior to that time have you had any experience with 
heating systems and oil burners 1 
A. I was a marine engineer for two years in the Merchant 
Marine during the war. 
Q. Did that involve working with heating systems f 
A. Yes, sir. We had all oil-fired boilers; of course, much 
larger than those in a home, but it was all oil assembly equip-
ment just as a man would have in his house. 
Q. How long were you in the Merchant Marine performing 
that work? 
A. I was in the Merchant Marine three years 
page 62 ~ and two months; I was an engineer two years. 
Q. Were you with Mr. Thurston working at l\fr. 
Clink's home on Staples Mill Road on December 15, 1947¥ 
A. Yes, sir. 
Q. \Vere you there pursuant to a written work order from 
the company? 
A. No, sir. 
Q. At Mr. Clink's house? 
A. Pardon me. I thought you meant Mr. Stewart's. Yes, 
-sir, we were there on a work order at Mr. Clink's house. 
Q. Were you called next door to perform service f 
A. Mr. Clink came out and told us Mr. Stewart would like 
for us to come over and start his oil burner for him. 
Q. Did you know then whether or not Mr. Stewart was a 
rcustomer of the company? 
A. No, sir. 
Q. Diel you know he wasn't a customer? 
A. No, sir. 
·Q. Then you were under the impression he was a customer? 
A. Yes; sir. 
· Mr. Marks: Don't let us have his impressions from you. 
Mr. Pasco: I withdraw the question. 
Q. Why did you go next door to perform the work? 
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A. Well, to tell you the truth, why we· went ovel"' 
page 63 } there is because Mr. Stewart asked us to come over 
and so I took for granted he wag a Standard Oil 
customer because people who are not customers of the Stand-
ard Oil Company don't ask us to do work for them. That is 
whv I went over there. Q. Why don't they generally ask you ,to do work for them t 
A. Because all of the people that we do work for has to 
have an account with the company. There is a few C. 0. D~ 
customers, but most of the customers have their account and 
that is. the only way we can perform work for them. 
Q. Are the C. 0. D. custorµers regular customers of the 
company? 
A. Yes, sir. 
Q. What are your instructions from your employer con-
cerning performing work for other than customers of the 
company? 
A. "\Ve are not to perform work for anyone, even a cus-
tomer, unless we have a written statement-a written order 
from the office. 
Q. In what form are those instructions given to you? Are 
they written or oral! What is the nature of the instructions. 
given you? 
A. We have a service order when we go on a job that we 
have a dispatcher that takes calls when they come in and 
puts them down on a service order; you take that call where 
ever it is, the man's name and address, and perform 
page 64 ~ that work from that. 
Q. I had reference to the instructions which you 
just have testified to concerning doing work for other than 
customers of the company. In what manner were those in-
structions communicated to you? 
A. Through the office-you mean in this particular case r 
Q. No, the general instructions you just testified to about 
not doing work. In what manner were those instructions~ 
given you! 
A. Pardon me; I understand you now. Well, about once a: 
month we have a little get-together there and you are always: 
cautioned about that and it is on· the billboard you are not 
supposed to perform work without a written order or an order· 
over the telephone. 
Q. Did you accompany Mr. Thurston to Mr. Stewart's: 
hornet · 
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A. Yes. 
Q. ·wm you tell His Honor and the gentlemen of the jury 
what you did over there and what transpired during your 
presence at Mr. Stewart's home? 
A; ·wen, 1\fr. Thurston went into the house and I went to 
the basement because it was two of us; if a man is by him-
self he will go in the basement first. I went in the basement 
and opened the door of the furnace because that is 
page 65 ~ a safety precaution. If the burner had been running 
over a period of two or three or five minutes and not 
burning, you would have oil accumulated and saturated on 
your fire bricks .and if you had your door closed and turned 
your burner on and it caught up I have seen them blow the 
doors off and jackets, but if you have the door open where it 
has plenty of air it lights up and goes on. I opened the door of 
the furnace and when Mr. Thurston got the thermostat turned 
up we tried it out and let it go. 
Q. Did you notice any smoke from the oil burner T 
A. Not particularly, you might say, to do any damage, 
no, sir. 
Q. Any more than ordinary when you start a cold burner? 
A. Well, the burner ,vas burning you might call a lazy fire, 
but it was normal for starting up a cold burner. 
Q. It was normal, you say? 
A. Yes, sir. 
Q. Did you do any work on the burner itself T 
A. No, sir. 
Q. Or on the air shutter? 
A. No, sir. 
Q. Where is the air shutter located on that burner¥ 
A. The burner itself is located behind the boiler and if I am 
not mistaken the hot water tank and the lines going 
page 66 ~ to the hot water tank are sitting between the burner 
and the opening of the basement. I would say you 
would hllve to get down on all fours to stoop over and under 
the pipes to get to the burner. 
Q. Standing where you were to open the fire chamber, could 
you have reached· the air shutter from that point? 
A. No, sir. 
Q. Did you get around behind the burner? . 
A. No, sir. 
Q. Did you touch the air shutter at any time? 
A. No, sir. 
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NOTE~ At one o'clock P. 1\L the Court recessed until two-
fifteen o'Glock P. M., at which time the trial was resumed 
with the same witness on the stand. 
By 1\fr. Pasco : 
Q . .Approximately how long were you at Mr. Stewart's borne 
on the day we have been ref erring to? . 
A. I will say we were there approximately an hour; we 
wasn't there an hour not to the minute. 
Q. You spent tho entire time you were there in the base-
ment of the house, did you? 
A. Yes, s.ir. 
Q. Did you touch the burner at any time f 
A. No, si:r. 
page 67 ~ Q. Diel you attempt to make any adjustment on 
iU 
A. No, sir. 
Q. I believe yon testified you opened the door Y 
.A. That is right, yes, sir. 
Q. "\Vhat was the purpose in opening the doort 
A. Well~ the purpose in opening the door is merely a safety 
precaution. I think I stated that be.fore, just in case you had 
an oil accumulation in your firebox to prevent a combustion. 
In other words, if you have the door open you have plenty 
of air to take care of the surplus amount of oil in case your 
burner did stop. They will usually run-supposed to run 
ninety seconds and cut off in case the fire is not burning. That 
would throw a surplus amount of oil in the box which is not 
lmrned. The burner might have been run four or five minutes 
whiGh you would have a combustion with your door closed. 
Q. Approximately how much of this hour's time was spent 
in testing the thermostat after it was repaired 1 
A. Well, the thermostat was checked-· I wouldn't say any 
exact number of times. four or five times and when your spdng 
heats up which that throws off the starting point o.v-er to the 
running side then you will wait two or three minutes for it to 
cool and after the boiler gets hot-in that firebox it will take 
a little longer because your heat will continue to go up t.he 
stack and keep your spring from cooling off. So 
page 68 ~ we ,vere twenty minutes or more testing. · 
,.. 
Esso .Standard Oil Co. v. G. N. and E. M. Stewart 
JJn,id 1'1 • . Clapp. 
CROSS EXAMINATION. 
Bv Mr. Marks: 
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'"Q. Mr. Clapp, who was in charge of your crew, you or Mr. 
Thurston? 
A. Well, we were working together. 
Q. Did he tell you to go downstairs·? 
A. That is right. . 
Q. You didn't talk to Mr. Stewart at all, did you T 
A. No, sir. 
Q. Did you see him.at all that afternoon f 
A. No, sir. 
Q. You never did go upstairs at all then T 
A. No, sir. 
Q. Now when did Mr. Thurston first come downstairs to 
the basement where you were? 
A. What do you mean by that? 
Q. Just what I said. ·when did he first come downstairs to 
the basement where you were T He went upstairs, didn't he t 
A. That is right. 
Q. How long was it before he came downstairs T 
A. Say ten minutes. Of course, I wasn' timing that. 
Q. "\Vhat had you been doing during that time? 
A. Standing there waiting for him. 
page 69 r Q. What did he tell you when he got down there~ 
A. He said he thought he had found the trouble, 
told me what he found in the thermostat and told me he would 
try and see if that wouldn't remedy the trouble. So he would 
go back and check it. If you are upstairs you can't hear the 
person downstairs, so he asked me to hit on the pip·e which 
would echo up to the risers. 
Q. Had he already put the thermostat back together when 
he came down the first time? 
A. That I don't know. 
Q. How long was it after he went back up that the fire 
caught onf 
A. It wasn't long; a few minutes. 
Q. That burner was in operation when you got there, wasn't 
iU 
A. No, sir; it was standing still, it wasn't running. 
Q. ·what I mean, it wasn't a question-how do these things 
operate; what starts them off? 
A. Electricity. 
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Q. Was the boiler cold Y 
.A. Yes, sir. 
Q. What pipes did you rap on Y 
. A. That is the pipe leading off of the ~op of the boiler 
which we call the main. 
Q. And that is the thing you rapped on when the 
page 70 ~ burner caught upY 
. A. Yes, sir. 
Q. Now.when you all got through testing and checking what 
did vou dot 
A: We went back over to Mr. Clink's-I think that is his 
name. 
Q. ·which door did you go out Y 
A. The basement door. 
Q. And took your tools with you Y 
A. Yes, sir. 
Q. Mr. Thurston went out upstairs and got his work order 
signed on the way Y 
A. That is right. 
Q. You spent the .best part of an hour then down in the 
basement and you didn't do anything while you were there 
except open the door of the furnace and then rap on the 
pipef 
A. That is right. 
Q. Not having seen Mr. Stewart you never communicated 
to him any of these restrictions on your right to do work 
for other folks that yon told about today, did you Y 
A. No, sir. 1 
Q. Did you hear Mr. Thurston tell him any such thingY 
. A. No, I didn't. 
Q; You knew you didn't have a work order for this par-
ticular job, didn't you Y 
page 71 ~ A. Yes~ sir. 
Q. And you nevertheless performed it¥ 
A. That is right. 
Q. vVas any deduction made from your pay for the time you 
spent at the Stewarts'Y 
A. No, sir. · 
Q. Were you subjected to any discipline by your superior 
officers for having violated instructions! 
A~ You mean violating orders? 
Q. Yes. . 
A. Yes, you are subject to discipline. 
Q. Were you disciplined in this case Y' __ .. _ ··-
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A. No, sir. 
Q. What did you use to rap on the pipe with Y 
A. A pair of pliers. 
Q. Did you have them in your pocket? 
A. I got them out of the tool box. 
' ' 
. : . ..;.J ~'· I 
Q. Was the :fire burning all right when it caught on Y 
A. Yes, sir. 
Q. No sign of smoke you saw at that pointY 
A. That is right. I had no reason to make any adjustment; 
the fire was burning satisfactorily. 
Q. How long do you think it was after you reached the 
house the fire was turned on Y 
A. Well, that would be hard to say; say ten, fif- ' 
page 72 ~ teen, twenty minutes, something like that. 
Q. And it took you about twenty minutes, accord-
ing to your estimate to complete checking up on it Y 
A. Yes, sir. 
Q. And then you left Y 
A. That is right. 
RE-DIRECT EXAMINATION. 
By Mr. Pasco: 
Q. The pipes you rapped on were they connected with the 
oil burner? 
A. Yes, sir; they are connected to the boiler. . 
Q. Were they located anywhere near the air shutter? 
A. No, sir. The burner sits on the floor and the main pipes 
are coming off the top of the boiler passing to the joists over-
head. 
Q. No connection then betw·een the air shutter and the pipes 
you rapped on Y • 
A. No, sir. 
vVi tness stood aside. 
page 73 ~ Mr. Pasco: I should like to offer in evidence as 
Defendant's Exhibits B and C, a certificate of the 
United States Department of Commerce, ,veather Bureau, 
stating the maximum and minimum temperatures for Decem-
ber 15 and 16, 1947, and also the monthly climatological his-
tory of weather conditions in the Richmond area for the month 
of December, 1947. 
NOTE: Filed and marked Defendant's Exhibits B and C. 
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being recalled on behalf of the defendant, testified as follows: 
DIRECT EXAMINATION. 
Bv l\Ir. Pasco: 
·Q. M:r. Davis, how long have you been employed by the Esso 
Standard Oil Company f 
A. Fourteen years. 
Q. In what capacities Y 
A. Salesman, installation burner supervisor, dealer develop-
mon t, sales. 
Q. What is your present position with the companyY 
A, Sales and service supervisor. 
Q. How long have you held that position! 
A. Since September, 1947. 
Q. Then you hold that position when this inci-
page 7 4 ~ dent we are concerned with today occurred Y 
A. That is rig·ht, sir. 
Q. Did you receive any of the telephone calls made by Mr. 
Stewart to the company in connection with this situation¥ , 
A. I didn't receive the calls. I talked to Mr. Stewart from 
mv residence. 
·Q. Did he call you or did you call him Y 
A. Frankly, I don't remember. · 
Q. Does the company keep records of the calls they have 
received for service¥ 
A. Yes, sir. 
Q. And the nature of the call? 
A. Yes, sir. 
Q. Do you classify those according to the particular district 
involved Y 
A. Our engineering and service manual contains a list of the 
twenty most prominent calls for service, giving the nature 
of the trouble and correction of the same. 
Q. In your experience what is the most common of those 
twenty calls V 
A. Most common is 110 heat; that is where a burner has 
stopped and the customer has 110 heat at all. 
Q. ·where do you rate a smoking oil burner f 
A. Number 7 out of the twenty. 
Q, In your experience what are the more common 
page 75 ~ causes of a smoking oil burner? 
A. Improper air adjustment, stopped up stack-
they are the two most prominent, and stopped up nozzles. 
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Q. Is improper adjustment of an air shutter considered one 
of the causes f 
A. The primary cause. 
Q. Will you explain to His Honor and the gentlemen of 
the jury how a thermostat works in connection with the oil . 
burner? 
A. The thermostat is a device located in the living quarters 
of the home which actuates either the burner or the circulator, 
depending upon the electrical circuit, and starts either one or 
the other of the mechanisms when the temperature drops 
below the point at which the thermostat is set, whether it 
be 55 or 85. The range of the temperature is from 55 to 85. 
If your thermostat is set at 70, which is the accepted tem·· 
perature used in the heating industry, and your temperature 
is reduced to a point of approximately 68-1/2 degrees, your 
thermostat will call for heat, actuating either your burner or 
~irculator, causing the heat to come upstairs. 
Q. When the thermostat is set at the low, which we under-
stand in this case to be 55, and the temperature drops below 
that point, will the burner go on? · 
A. The burner will go on just as rapidly at that 
page 76 ~ temperature as it would at 85 and the temperature 
being reduced in the house. 
Q. Will you explain the reason for the company's rule that 
they not perform service on oil burners owned by those who 
are not regular customers with the company f 
A. Because we are in the petroleum business; we are not in 
the service business. The oil burner service department is 
maintained purely and simply for the convenience of our serv-
ice because we know the oil burner is a mechanism and re-
quires service from time to time. 
Q. Are you familiar with the work order introduced in 
evidence here and identified by Mr. Thurston Y 
A. I have seen the order, yes. 
Q. What action was taken by the company when the order 
was recei:ved f 
A. No action of a disciplinary nature because we didn't 
·comdder the infractions of our rule would justify dismissing 
a man or laying him off for any definite number of days 
or weeks, particularly since it was more or less an act of 
lrnmanitarianism, it being a cold day and the mechanic was 
in effect trying to render a service. 
Q. Was Mr. Stewart billed for the service rendered by 
Mr. Thurston and J\Ir. Clapp? 
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A. ·Mr. Stewart was not billed. 
Q. Why was he not billed Y 
page 77 r A. Because it wasn't the practice of the com-
pany to,. first, accept any service calls from people 
other than our customers; second, as I have stated, we are 
not in the service business and we don't normally send out 
a bill for such service. 
Q. Can you state whether or not if th~re had been no 
complaint here of smoking that Mr. Stewart would have been 
billed by the company 4l 
A. Mr. Stewart would not have been billed in either event .. 
Q. "Whyn·ot? 
A. As previously stated, we do not just customarily send 
out a bill where one of our mechanics as in this case violated 
a rule that has been given him both written and verbal by 
doing work for other than people than he has received an 
order for. 
Q. ·wm yon state very briefly the nature of the instructions 
given to the oil burner mechanics concerning accepting orders 
for workY 
A. The oil burner mechanics have been given written and 
verbal instructions they are not to accept any order or do 
any work or go on anyone's premises other than people for 
whieh they have received instructions from the office either 
written or verbal. 
Q. Did Mr. Stewart at any time give you an esti-
page 78 ~ mate of the damage done to his homeY · 
A. Mr. Stewart in first discussing this with me 
after I visited the premises in company with Mr. Marshall,. 
who is our installation service manager, told me he estimated 
the damages to be approximately $75.00. 
Q. \Vhen did you visit Mr. Stewart's hornet 
A. The day after the occurrence. 
Q. vYhat was the occasion of your visit theref' 
A. At his request on a telephone conversation with me. I 
told him I wanted to come out and view the damage and if 
the indications· were our men had done anything to his burner 
to ca use it to be or to have acted as it did, that he could 
readily understand that we wanted to handle it in an agree-
able manner. 
Q. vVhat was your final reply to Mr. Stewart¥ 
A. My final reply was that after discussing with the me-
chanics who denied having tampered with or attempted to 
adjust his burner that I did not feel that the company was 
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in any way at fault for the occurrence that happened in 
his premises. 
Q. In your experience can you state how promptly an oil 
burner will begin to smoke after the air shutter has become 
unadjusted, shall we say. 
A. Immediately. 
Q. 1Vill you explain why you say immediately·? 
A. Because the air adjustment on a burner is a 
page 79 ~ very sensitiYe adjustment. The louvers being ap-
proximately a quarter to five-eighths of an inch 
thick, if you move that adjustment just a fraction you can 
change the air input of the burner and affect your flame. 
Q. Did you actually see Mr. Stewart's oil burner? 
A. I saw it, although it being in such position you had to 
crawl around in a partially excavated basement and over 
some pipes. I didn't examine it thoroughly. · 
Q. Was it the type of burner known in the trade as an Esso 
burner and sold by your company t 
A. No, sir. 
Q. Were you ever refused permission by Mr. Stewart to 
inspect the premises or the oil burner f 
A. No, sir. 
Q. According to this weather report, at 8 P. M. on the 15th 
day of December, 1947 the temperature iri and about the Rich-
mond area, actually taken at Chimborazo Park, was 38 de-
grees. I believe, as ]\fr. Stewart testified, he and Mrs. Stew-
art were away from home and their thermostat setting was 
set at the lowest mark, which is 55. In your opinion, would 
their oil burner operate from time to time on the basis of that · 
thermometer reading·? . 
A. Yes, sir, very definitely. The United States ·weather 
Bureau considers any temperature below 65 degrees as re-
quiring artificial heat. 
page 80 ~ Q. And if the oil burner had operated at that 
time and the air shutter was out of adjustment in 
your opinion would the burner smoke 1 
A. It would have, yes, sir. 
CROSS EXA.MINATION 
By Mr. Marks : 
Q. Mr. Davis, continuing along the same general line of 
what Mr. Pasco has just asked you, the length of operation 
of a burner of that kind would determine the volume of smoke 
it would em~t, isn't that correct? 
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A. The length of time? 
Q. The length of time, the more smoke there would be? 
A. No, sir. If your air shutter is improperly adjusted, you 
will get your smoke at once. 
Q. But the initial smoke doesn't permeate the entire house 
immediately and at once, does it? 
A. It would start at once, yes, sir. 
Q. How long would you say it would take to create the 
condition which conkl cause a situation like you saw when 
you went out thete? 
A. I would say possibly thirty minutes. 
Q. Have you ever serviced burners yourself? 
A. No, sir. 
Q. In the handling of your department you 
page 81 ~ never had occasion to make adjustments? 
A. Not burners, no, sir. I haven't attempted to 
do any service work personally. However, I have been with 
service men and installation men from time to time over the 
entire period of fourteen years. 
Q. Have you personally had any experience of air shutters 
that get out of adjustment? 
A. I have never adjusted any air shutters that have gotten 
out of adjustment. I have had plenty of experience with 
them. 
Q. "\Vhat is the nature of that experience? 
A. \Vell, service calls and riding· with the mechanics and 
the installation and the proper adjustment of the equipment, 
making CO2 tests and analyzing· the efficiency of heating 
plants. 
Q. You have no personal knowledge of what can cause one 
to get out of adjustment t 
A. Well, I would say vibration could cause it to get out of 
adjustment. It is quite a number of things. 
Q. Will you tell us ·what some of them are 1 
A. Well, the vibration, improper setting would be one, im-
proper draft conditions would cause it; those arc the main 
ones. 
Q. Now let's take vibration firRt. I suppose that is a shak-
. ing of the apparatus that jiggles the thing out of 
page 82 ~ adjustment? 
A. Not necessarily a shaking. It could be a vi-
bration-in other words, any mechanical equipment that is 
not locked to the floor you will get a normal vibration from 
tho electric motor, which is part of the burner, making· the 
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necessary RPMs per minutes which in most cases is 1,750 
RPMs. 
Q. And that you say can cause it to get out of adjustmenU 
A. Yes, sir. 
Q. Can that vibration do up a set screw tightly¥ 
A. Very few burners I am familiar with have set screws. 
of such a nature that they are absolutely tight. Most of the 
air shutters work . eithet by screws or springs. In the event 
of a screw, it usually is a slot in the housing where the adjust-
ment can be made backward or forward. In the event of a 
spring, the tension of the spring can ho reduced to an extent 
you are not pulling your cover tightly and any normal oper-
ation of your burner will affect it. 
Q. Mr. Perkins has testified, I believe, this particular one 
had a screw on it which was tight at the time he went down 
there to see what was causing the trouble. I believe he said 
he bad trouble g·etting it aloose. Would vibration tighten a 
screw of that kind 1 
A. I don't know that it would tighten it to a point you 
would have to have tools to get it out. 
page 83 ~ Q. Now, let's go to another one of these causes 
that you hmre mentioned. Assume these atmos-
pheric conditions-I believe you said that was one of them Y 
A. That could affect the fire, you mean? 
Q. No, I asked you the causes of an air adjustment getting 
out of kilter. Does atmospheric condition do that f 
A. Not unless it is rusted up. In some basements you will 
find dampness and rust on the mechanism of the machinery. 
Q. But that would not move the opening. It would per-
haps create a rust filni on the edges and close them up that 
way¥ 
A. Rather it might set up a corrosive action on the edges 
of that opening, thereby reducing the amount of air. 
Q. Now, lastly, what was the other cause you gave? You 
gave three. One was vibration and one was weather condition. 
A. And the other was improper adjustment. 
Q. Now, will a burner that has not smoked suddenly have 
trouble with its air adjustment because of improper adjust-
, ment unless somebody touches it f 
A. Will it have trouble unless someone touches it? 
Q. Yes. 
A. If vibration has worked on it and closed your 
page 84 l shutters f 
Q. You misunderstand me. This last cause you 
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gave contemplates, does it not, the fact that somebody goes 
down and makes an improper adjustment! 
A. That is right. 
Q. Vibration is one way and improper adjustment can come 
about? 
A. That is right. . 
Q. ..¢\.nd the building up of rust on the fins is the other way Y 
A. Yes, that. is the third. Improper adjustment-the min-
ute the air shutter.is changed you are going to get smoke, not 
some hours later. · 
Q. So that a.burner that has been operating satisfactorily 
as far as smoke is concerned, does not without anything more 
suddenly make up its mind to smoke¥ 
A. No, if it is from the condition of improper adjustment. 
Q. Now from any otl1er cause will readjusting the air rem-
edy the condition? _ 
A. It will clear up your fire. That is the only purpose of 
the air adjustment. 
Q. I mean if the smoking is caused by anything other than 
an improper air adjustment will remedying that adjustment 
on the air clear up the trouble Y 
A. No, sir. 
page 85 ~ Q. So you would say under all the circumstances 
in this case that the cause of this smoking condi-
tion_ was an impxoper adjustment? · 
A. I would say so, yes, sir. 
Q. Based upon Mr. Perkins' statement that when he read-
justed it then it cleared right up? · 
A. That is right. 
Q. Now have you publicized or your company publicized 
these res.trictions on the authority of your employees? 
A. We have never found it necessary to publicize it be-
cause we do not solicit service work. Anyone calling into our 
office from -which the call would ordinarily originate from 
the customer is told that we do not accept service calls from 
people other than our heating oil accounts. 
Q. Now, of course, you do not make a point of telling your 
heating oil account customers of that restriction, either, do 
you? 
A. No, sir, it is not necessary. 
Q. So you would not have told Mr. Stewart when he was: 
buying his pil from you if he stopped buying oil he could not 
get service? 
· A. That is correct~ 
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Q. You supply your heating mechanics with these service 
order blanks, do you not 1 
A. That is right. 
page 86 ~ Q. And this blank as filed is one of those sup-
. plied by the company 1 
A. Yes, sir. . 
Q. What is the normal routine when one of those blanks 
comes in? 
A. Well, the mechanic takes the work order or service 
order and makes out what we call a daily distribution sheet 
where he lists all of the calls he has liad ·that day. The ser-
vice order in turn with the day distribution sheet is turned in 
to the clerk in the office who breaks down the time as to 
whether the service call is to be charged for, whether it is on 
equipment . under guarantee aud should not be billed to .the 
customer or if it is something due to what we call an oil com-
plaint whereby our delivery man may have spilled some oil 
at someone's house and the mechanic goes out there to clean 
up the oil and possibly take up some dirt, in order for the 
company to allocate the expense involved on the salary of 
the men and the proper p6rtion of the operation. 
Q. Do you know what allocation was. made of these par-
ticular men's time f . 
.A. Nothing more than the fact it..was o~ service because 
it was not our equipment and could not have been under 
guarantee. · · 
Q. When did you first receive information that 
page 87 ~ there was complaint about this work? 
A. When I talk ea with l\fr. Stewart. 
Q. That was at home, I believe you saidT 
A. That was from mv residence. I assume he was at hoi:ne. 
Q. When was that? " 
A. That was on the night of tl1e 16th. 
Q. So you had known nothing about this situation before 
the night of the 16th f 
A. No, sir. 
,vitness stood aside. 
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called on behalf of the defendant and being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
Bv '.Mr. Pasco: 
• Q. State your name, residence and present occupation. 
A. Thomas L. Creek; 3223 \Vest Franklin Street; I am a 
heating and air conditioning contractor. 
Q. Are you in business for yourself? 
A. Yes, sir. 
Q. How long have you been in business for yourself 7 
A. N earlv two vears now for mvself. 
page 88 r Q. What "'sort of w01~k do you do f 
A. Well, I clo a little of everything; I do esti-
mating, design work, some engineering work, and service 
work. 
Q. Service to oil burners f 
A. Yes. 
Q. What did you do before you went in business for your-
self? 
A. I worked for N. vV. Martin & Brothers, eighteen years; 
I had charge of the heating department of that firm. 
Q. Have you ever been employed by the Esso Standard 
Oil Company f 
A. No, sir. 
Q. In your experience in repairing oil burners what is the 
most common complaint that you get from customers¥ 
A. Well, the most common complaint you get is that they 
don't have any heat. 
Q. Is the complaint of smoking very recurrent 1 
A. Yes, that happens quite frequently that you will get a 
call that the burner is smoking; the owner may have noticed 
it or his next door neighbor may have noticed it. 
Q. What does your experience indicate is the cause of the 
smoking in oil burners? 
A. Well, there n re a number of causes; improper air ad-
justment, a partially clog·ged nozzle, low pressure. Those are 
the three primary causes of smoking. 
page 89 ~ Q. Of those three, can you state which is the 
most common cause? 
A. Improper air adjustment. 
Q. Could you tell us a little more of what you mean by 
improper air adjustment? How d0 you adjust an air shutter 
of an improperly adjusted burner¥ 
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A. Well, an air shutter is set to provide a certain volume 
of air for a given amount of oil. There are various types of 
shutters and the opening· is varied according to the amount 
'Of air that you need. Now sometimes they work loose due to 
vibration and will gradually become closed; they can also 
open up and have too much air. Another means or cause of 
not having enough air is an accumulation of lint; I have no-
ticed that happen. an accumulation of lint around the opening 
where the air goes in. 
Q. Is it not necessary then that someone go there and man-
ually move the adjustment for it to become improperly ad-
justed, is it Y 
A. No, indeed. 
CROSS EXAMINATION 
By Mr. Marks: 
Q. Are you familiar with the type of air shutter that has 
a set screw that holds it in position Y 
A. Yes, sir; there are a number of burners that 
pag·e 90} have setscrews. 
Q. In your experience when those thing·s shake 
loose does the screw tighten itself up again by vibration f 
A. I have never known of a case. 
Q. If you went to a burner and found that the air adjust-
ment was out of kilter and that the setscrew which held it in 
position was tight so you had trouble undoing it, would that 
have been caused by vibration Y 
A. y OU mean that the screw was tight y 
Q. That the screw was tightened down in the adjustment 
that you found it in. 
A. I don't believe the screw would have been tightened 
-again as a result of vibration. 
Q. Now if in that situation you opened that air adjustment, 
undid the screw and readjusted the air adjustment and the 
burner immediately resumed normal operation without any 
more trouble on that part, would you say lint had anything 
to do with the smoking? 
A. No, certainly not lint. Now, of course, if you opened it 
up-if there was lint on there, naturally I assume any service 
man would clean the lint off. If he just opened it without 
cleaning the lint, t1Jen the burner could resume due to the fact 
he had increased the opening·. 
Q. Would the lint be perfectly visible to the service man? 
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.A.. It depends on what type of burner you were 
page 91 r servicing. 
Q. Now when a burner starts to smoking is it 
or is it not a fact a certain amount of that smoke goes up the 
stack? . · · 
.A.. Yes, s.ir, most of it goes· up We ~taGk. 
Q~ It has to be right much smoke ~efore it begins to seep 
out into the house 7 
A. That depends on the boiler. S-ome boilers you would 
never get any smoke, I don't believe, into the house due to the 
tight construction; they are sealed. There are other boilers 
-some of the old cast iron sectional boilers that the insula-
tion has come loo.se .and they would smoke some into the base-
ment. · 
Q. Isn't it· a fact that the longer the operating period of 
the burner when it is improperly adjusted and it is smoking, 
the more smoke it puts ouU 
A. Now you mean the more smoke or the ratio of smoke T 
Q. I am talking about the total overall volume. 
A. Naturally, it would put out more smoke the longer it 
runs if it is putting it out at a certain rate. 
Q. Now with an outside weather temperature of say around 
thirty degrees and the thermostat setting on the inside at 55, 
would the burner operate as often or as long as it would 
with the thermostat set inside at 70 or 72-7 
page 92 r· A. No, it wouldn't run as long. 
· Q. Assuming that the air adjustment gets out 
of order and the burner starts to smoke, over what period of 
time could that condition continue in the average case before 
it smoked up the house, deposited smoke film on the drapes 
and wallpaper and doors? 
A. Well, of course, that would depend, I think, on how 
much smoke was being produced. A little bit of smoke com-
ing off of the flame naturally would take longer than if the 
burner was operating· with practically no air at all. 
Q. But you wouldn't notice that condition in the house at 
once, would you f 
A. No, I don't believe under any circumstances that you 
would notice smoke on say the first floor from a basement in-
stallation within I will sav ten or fifteen minutes. 
Q. And the length of time it would take would depend on 
the amount that went up the chimney and what went out in 
the basement¥ 
A. That is true. 
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REDIRECT EXAMINATION 
By Mr. Pasco: 
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Q. Is there any connection between the thermostat control 
and the air shutter on an oil burner 1 
A. N9, sir. · 
page 93 ~ vVitncss stood aside. 
:M::r. Pasco: I would like to call 1iir. Stuart 
GEORGE N. STEvVART, 
being recalled to the witness stand, testif?.ed as follows: 
DIRECT EXAMINATION. 
By Mr. Pasco: 
Q. "\Vhere do you live nowt 
A. 102 East Dorset. 
Q. ,vben did you move f 
A. Last February . 
. Q~ Do you own your house now 1 
A. Where I am nowt 
Q. The Staples Mill Road house. 
A. Did H 
Q. Do you now own it f 
A. No, sir, I sold it. 
Q. Did you have the inside of your home repaired at 
Staples Mill Road after this occurrence? 
A. I didn't have the money to have it repaired; it was too 
expensive, over $400.00. 
page 94 ~ Q. You sold it in the condition that this smoking 
burner left it in subject to the improvements you 
and Mrs. Stewart made¥ · 
A. Yes; not at the price we expected to get for the house., 
though. Vve purchased the property when housing was 
pretty hard and we bought this place and it was much too 
large for us and when this damage developed and the interior 
decorator told us it would cost over $400.00, frankly, we 
didn't have the money to have it done and we put the house 
on the market and the real estate man told us it would have 
to be all finished inside and we didn't have the money to do 
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it. So we naturally bad to take a lesser price for the prop-
erty than if it had been in good repair. 
Q. You sold it without repairing it t 
A. Yes, that is right. 
Q. What date did you say you sold it? 
A. What date? · 
Q. Yes, approximately. 
A. I have g·ot to think now. 
Q. The month would be sufficient. 
A. I believe it was June. 
Q. Of 19487 
A. Yes, I believe that is right. 
Q. Did I understand you to state or to indicate that you 
had ·spent no money in repairs as a result of this 
pag·e 95 ~ smoke? · 
A. If you are referring to having the painting 
and papering done, no, that wasn't done. 
By l\Ir. Marks: 
Q. How much reduction in your price were you required to 
make? 
A. Well, exactly to the dollar I don't know, but the real 
estate man told me when it was sold that under the circum-
stances we could receive only so much money and it was 
about $1,500 less than what he told me the prope-rty should 
bring. 
· Q. After this work was done hy tl1e Esso Stanclarcl Oil peo-
ple, did anybody else go near that burner until Mr. Perkins 
went down there? 
A. No, sir. Excuse me; I went there and shut it off when 
we came home. I believe I stated that before. 
Q. I mean did anybody do any work on iU 
A. Oh, no. 
Witness stood aside. 
Mr. Pasco: The defendant rests. 
Mr. Marks: That is the case, ·sir. 
' ' 
Mr. Pasco : Vl e would like to renew our motion to strike 
on the ground that there is no evidence of negli-
page 96 ~ gence 01i the part of the defendant's employeei. · 
Note: The motion was argued at length. 
0 
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The Court: I think the case should go to the Jury. I will 
overrule the motion to strike. I understand that exceptiou 
is taken on all the grounds made in the argument. 
Mr. Pasco: The defendant objects and excepts to instruc-
tion A offered by plaintiff because it refers to the negligent 
adjustment of the oil burner by the defendant's employees. 
It is defendant's contention that there is no evidence before 
this Court that the employees attempted to make any adjust-
ment of the oil burner itself but only made adjustments to 
the thermostat. The defendant objects and excepts to the 
Court giving instruction A for the foregoing reason and also 
for the reasons stated in the argument in support of def end-
ant's motion to strike the evidence . 
. The defendant objects and excepts to instruetion D of .. 
fered by the plaintiffs on the same ground as it objected and 
excepted to instruction A and on the additional grounds stated 
in the arg·ument in support of defendant's motion to strike 
the evidence. 
The Court gave the following instructions to the jury: 
page 97 ~ INSTRUCTION NO. A. 
The Court instructs the jury that if the jury shall believe 
from a preponderance of the evidence in this case that in the 
performance of such work as they may have done on the oil 
burner in plaintiff's home, the employees of the defendant were 
acting for and on behalf of their employer and not on their 
own account, and that in undertaking to perform such work the 
said employees were acting within the scope of their apparent 
authority from their employer, as defined in another instruc-
tion, and that the plaintiffs understood that such work was 
being performed on behalf of the defendant and expected to 
pay the defendant's usual charges for the same when billed 
by it, and that in the performance of the work the said em-
ployees of the defendant., or one of them, either negligently or 
intentionally so adjusted the oil burner as to cause it to 
smoke, and that said smoke so caused, damaged the home of 
the plaintiffs, then the jury shall find for the plaintiffs. 
page 98 ~- INSTRUCTION NO. B. 
rhe Court instructs the jury that by the term ''acting with-
in the scope of their apparent authority from their em-
ployer" is meant: acting within the bo~nds of such authority 
as the employer has held the employee out as possessing or 
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has permitted the employee to represent that he possesses. 
In general terms it may be said that an act is withiu the scope 
of an employee's- apparent authority if (1) it be something 
fairly and naturnlly incident to the business, and i-f (2) it be 
done while the employee was eng·aged up~m the the employer's 
business and be done, although mistakenly or ill-advisedly, 
with a view to further the master's interests, or from some 
impulse or emotion which naturally grew out of or was inci-
dent to the attempt to perform the master's business, and 
did not arise wholly from some external, independent and 
personal motive on the part of the employee to do the act 
upon his own account. 
page 99 ~ INSTRUCTION NO. C. 
If the jury shall find for the plaintiffs, it shall :fix the· 
damages at such sum as will compensate the plaintiffs for 
their loss. In determining such loss the jury shall consider 
diminution of value of the plaintiffs home, measured by the 
cost of repairing the damage done, which was caused by the 
smoking of the oil burner, but not in excess of $500.00, the 
amount sued for. 
page 100 ~ INSTRUCTION NO. D. 
The Court instructs the jury that it is not necessary that 
the plaintiffs prove their case by direct evidence of persons 
who saw the work performed. In determining whether the 
work done by the employees of the defendant was negligently 
or improperly performed, and whether the damag·e to plain-
tiff's property resulted from the negligent or inefficient per-
formance of such work, the jury may consider in addition to 
the direct testimony all inferences reasonably to be drawn 
from the nature of the damag·e, if any, from the surrounding· 
circumstances, from the testimony as to what occurred~ and 
from tbc manner and time in which the trouble became ap-
parent. 
page 101 r INSTRUCTION NO. E. 
The Court tells the jury tllat any instructions tlte defend-
ant may have given its employees as to restrictions on the 
nature of work to be performed by them or the persons for 
whom such work could be performed, or any limitations which 
may have been placed upon the authority of the dcfenda1it 's 
employees to undertake work in its behalf, would be of no 
force or effect in this case, unless the plaintiff knew, or should 
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in the exercise of ordinary care have Imovm, of them; and 
the burden is on the defendant, if is relies on such instruc-
tions and limitations as a defense, to show by a preponder-
ance of the evidence that it communicated the same to the 
plaintiffs either directly or in such other manner as to rea-
sonably insure that tbe plaintiffs had notice thereof at the 
time or prior to the performance by defendant's employees of 
the work giving rise to this case. 
page 102 ~ INSTRUCTION NO. 1. 
The Court instructs the jury that in order for the plain-
tiffs to recover in this case they must show by a preponder-
ance of the evidence that the defendant was negligent and that 
its negligence was the sole proximate eause of the injury and 
if the preponderance of the evidence does not establish that 
the activity of Carroll Thurston and E. N. Clapp in adjusting 
the plaintiffs' heating: system was the sole proximate cause 
of the damag·e complained of you must find for the defendant. 
page 103 ~ INSTRUCTION NO. 2. 
The Court instructs the jury that if you believe from the 
evidence that defendant's employees, Carroll Thurston and 
E. N. Clapp, were not acting within the apparent sea.ope of 
their authority and employment with the defendant in ad-
justing the heating system in the home of the plaintiffs hut 
that they were acting outside the apparent scope of their 
authority in making the adjustment then you must find for 
the defendant. 
phge 104 ~ INSTRUCTION NO. 3. 
The Court instructs the jury tl1at the law does not under-
take to hold someone liable in everv rase where damaires oc-
cur and that if the direct, uncontradicted testimony '""'of the 
defendant's witnesses shows affirmativelv that the defend-
ant's employees were not gttilty of the negligence complained 
of and that the jury finds that testimony is not inconsistent 
with the circumstantial evidence relied upon by the plain-
tiffs, the plaintiffs have not ~ustained the b11rden of proving 
their case and you should find for the defendant. 
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The Court instructs the jury that the mere fact that the 
plaintiffs' home was damaged by smoke from their oil burner 
raises no presumption that the defendant's employees were 
neglig·ent in adjusting the plaintiffs' heating system, and in 
order for plaintiffs to recover in this case they must prove 
by a preponderance of the evidence (1) that the defendant's 
employees, Carroll Thurston and E. N. Clapp, were acting 
within the apparent scope of their employment in adjusting 
plaintiffs' heating system, (2) that they were guilty of negli-
gence in connection with making the adjustment and (3) that 
such negligence was the proximate cause of the smoking oil 
burner. Unless the evidenee shows more than a probability 
that these three facts all existed and the ref ore take the ques-
tion of their existence out of the realm of speculation or con-
jecture and establish their existence by affirmative and pre-
ponderating proof, you must bring· in your verdict for the 
defendant. 
page 106 r INSTRUCTION NO. 5. 
The Court instructs the jury that you must consider this 
case solely upon the evidence before you and the law laid 
down in the instruction of the Court; and you must not allow 
any sympathy you may feel to influence your verdict. Aver-· 
diet musf not be based, in whole or in part, upon conjecture.~ 
or surmise, or sympathy, but mm;;t be based solely upon the 
evidence in the case and upon the instructions of the Court. 
page 107 ~ Counsel for the parties argued the case, the 
jury retired to consider its verdict and thereafter 
returned the following verdict: "We, the jury, find in favor 
of the plaintiffs and fix damages at $300.00." and was dis-
charged. 
Mr. Pasco: If Your Honor please, we would like to move 
Your Honor to set aside the verdict as contrarv to the law 
and evidence and because there is no evidence to base a ver-
dict of neg·ligence on the part of the defendants. I jnst take 
the same reasons we assigned earlier. 
The Court: Is that the only motion? 
Mr. Pasco: Yes, sir. 
The Court: The motion will be overruled and judgment 
entered in accordance with the verdict of th('.! jury. 
Mr. Pasco : Exception. 
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In the Law and Equity Court of the City of Richmond. 
George N. Stewart and Elizabeth M. Stewart 
v. 
Esso Standard Oil Company 
CERTIFICATE OF TRIAL JUDGE. 
I, Thomas C. Fletcher, Judge of the Law and Equity Court 
of the City of Richmond, who presided over the trial of 
George N. Stewart and Elizabeth l\L Stewart v. Esso Stand-
ard Oil Company in said Court, at Richmond, Virginia, 011 
March 1, 1949, do certify that the foregoing is a tru~ and cor-
rect transcript of all the testimony and evidence introduced 
on behalf of plaintiffs and defendant, together with objec4 
tions made and exceptions taken thereto by the respective 
parties therein set forth; all of the instructions requested by 
the respective parties, those given and those refused; and all 
other incidents of the trial of said case including all rulings 
of the Court and objections and exceptions thereto with the 
grounds assigned, except that the grounds assigned by the 
defendant in support of its motion to strike the evidence 
made at the close of defendant's case, which were the grounds 
also assigned in support of plaintiff's motion to 
page 109 } set aside the verdict and in support of defend-
ant's objections to the instructions requested by 
the plaintiffs and given by tl1e Court, are not contained in 
full in the foregoing transcript and are therefore here. set 
forth as follows: 
(1) That the uncontradicted evidence shows that defend: 
ant's employees were not guilty of any negligence which 
would support a verdict against the defendant. 
(2) That to submit the case to the Jury would constitute 
an erroneous invitation to the jury to disregard the uncon-
tradicted evidence of the defendant's witnesses. Thurstou 
and Clapp, which established the fact that tl1ey were guilty of 
no negligence, which evidence was not inherently incredible 
and not inconsistent with other facts and circumstances de-
veloped by the evidence. 
(3) That there is no evidence establishing a causal con-
nection between the activHies of the defendant's employees 
and the injury complained of which ,vould take th~ question 
of causal connection out of the realm of mere conJecture or 
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speculation, as the evidence establishes that the injury com-
plained of may have resulted from one of several easies for 
which the defendant was not responsible. 
The exhibits referred to in the foregoing transcript. of the 
testimony and offered in evidence, marked Exhibits No. 1 
and Ai B and C, are duly authenticated by me 
page 110 f and made a part of the record in this case and 
upon request of either party, by counsel, such 
original exhibits so authenticated shall be forwarded to the-
clerk of the Supreme Court of Appeals to be used at the hear-
ing on appeal. 
I further certifv that tbis certificate has been tendered to 
and signed by me within the time prescribed by Code Sec-
tion 6252 for tendering and signing· bills of exceptions and 
that reasonable notice in writing has been given to the· attor:.. 
ney for the plaintiffs, the opposite parties, of the time and 
place at which said certificate would be tendered. 
Given under my hand this 29th clay of April, 1949. 
THOMAS C. FLETCHER 
Judge of the Law and Equity Court of the· 
City of Richmond . 
. page Ill ~ I, Luther Libby, ,Jr., Clerk of the Law and 
Equity Court of the City of Richmond, do hereby 
certify that the foregoing is a true transcript of the record in 
the above entitled case (being the entire record except the-
exhibits) wherein George N. Stewart and Elizabeth M. Stew-
art _are plaintiffs and Esso Standard Oil Company, def end-
ant,, and that the plaintiff hac;l due notice of the intention of" 
the defendant to apply for such transcript. 
· I further certify that tlle defendant has executed bond in 
the penalty of Five Hundred Dollars with all conditions of 
a super sedea-s bond. 
Witness my hand this 5th day of May, 1949 . 
. LUTHER LIBBY, JR~ 
A Copy-Teste: 
lL B. WATTS, C. CT. 
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